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STATEMENT OF QUESTIONS PRESENTED. 


The question is whether an action lies to obtain relief 
on the ground of fraud respecting a decision of The Tax 
Court of the United States entered October 5, 1951, pur- 
suant to which Appellant paid to the United States $115,- 
560.26 for supposed tax liabilities which subsequent dis- 
covery disclosed did not exist in that it had no taxable 
income and owed no taxes, the Appellant’s president hav- 
ing authorized a false stipulation that taxes were owing 
to conceal his fraudulent and felonious conduct. 


The fraud was discovered after the decision of October 
5, 1951, had become final. Appellant sought without suc- 
cess to vacate the decision by motion in The Tax Court. 
On review the United States Court of Appeals for the 


Highth Circuit denied relief on the ground that neither 
it nor The Tax Court had jurisdiction to grant relief 
respecting final decisions of The Tax Court. This action 
was then brought in the District Court for the District 
of Columbia. The question is whether the District Court 
has jurisdiction to grant relief on the ground of fraud 
and mistake respecting final decisions of The Tax Court 
of the United States. 
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JURISDICTIONAL STATEMENT. 


This action was brought by Appellant in the District 
Court for the District of Columbia on October 2, 1957, 
against the members of The Tax Court of the United 
States, the Commissioner of Internal Revenue and the 
Secretary of the Treasury, all in their official capacities, 
and the United States, seeking relief on the ground of 
fraud and mistake respecting a final decision of The Tax 
Court of the United States of October 5, 1951, pursuant 
to which Appellant paid to the United States $115,560.26 
for tax liabilities, subsequently discovered to be non- 
existent, which were authorized to be stipulated as owing 
by Appellant’s president to conceal felonious acts being 
committed by him. The complaint avers the felonious 
conduct and fraud which prevented Appellant from having 
a trial and hearing regarding its tax liabilities and re- 
sulted in The Tax Court’s decision; that relief respecting 
such decision was denied by The Tax Court; that on review 
relief was likewise denied by the Appellate Court on the 
ground that both it and The Tax Court lacked jurisdiction 
to grant relief respecting final decisions of The Tax Court 
(JA 1-13). 


Jurisdiction of the District Court was asserted under 
the Administrative Procedure Act, June 11, 1946, c. 324, 
60 Stat. 237,5 U.S. C. A., Section 1001, et seq., and par- 
ticularly Section c. 324 § 10, 60 Stat. 243, 5 U. S. C. A. 1009, 
providing that any person suffering a legal wrong because 
of agency action shall be entitled to judicial review under 
any applicable form of legal action, including declaratory 
judgments, in any court of competent jurisdiction; and 
under Article III of the Constitution of the United States 
extending the judicial power of the Courts of the United 
States to all cases in law and equity; under the District 
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Code of the District of Columbia (1951) 11-305 and 11-306 
conferring jurisdiction on the District Court of the District 
of Columbia to all cases in law and equity and under the 
United States Judicial Code of June 25, 1948, c. 646, 62 
Stat. 930, 932, 933, 964; 28 U.S. C. A. 1331, 1340, 1346, 2201, 
2202. 


The District Court entered a final order and judgment 
dismissing Appellant’s Complaint. This court has juris- 
diction to review the District Court judgment under the 
United States Judicial Code conferring jurisdiction on 
this court of appeals from all final decisions of the District 
Court, Act of June 25, 1948, c. 646, 62 Stat. 929, Title 28, 
U. 8. C. A. 1291. 
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STATEMENT OF THE CASE. 


Appellees moved to dismiss Appellant’s complaint for 
lack of jurisdiction of the subject matter, failure to state 
a claim upon which relief could be granted and for the 
reason that the subject matter of the action had been 
adjudicated by a court of competent jurisdiction (JA 15, 
16). The District Court sustained the motion (JA 21), 
and entered judgment (JA 22). Separate appeals were 
taken by Appellant from the order of January 6, 1959, sus- 
taining Appellees’ motion and the formal judgment of 
March 2, 1959, dismissing the complaint with prejudice 
to eliminate any question as to which of such actions of 
the District Court was the final appealable order (JA 21, 
23). On motion in this court the appeals were consoli- 
dated by order entered herein April 2, 1959. 


Such being the state of the record the facts averred in 
the complaint are admitted and only questions of law are 
presented by this appeal. Briefly, the facts averred are 
that a dishonest corporate officer of Appellant to conceal 
illegal and fraudulent conduct,* caused false tax returns 
for fiscal years ended January 31, 1947 and 1948 to be 
made showing Appellant had taxable income when in fact 
Appellant had losses (JA 5, 6, 7, 8, 9). 


On April 19, 1951, the then Commissioner of Internal 
Revenue assessed deficiencies in income taxes, personal 
holding company surtaxes and penalties against Appel- 
lant, Jefferson Loan Company, Inc., for the fiscal years 
ended January 31, 1947 and 1948. On July 17, 1951, 
Appellant filed a petition for redetermination of such defi- 
ciencies in The Tax Court of the United States. On Sep- 
tember 27, 1951, Appellant stipulated with the Commis- 
sioner of Internal Revenue that it owed income taxes, 
personal holding Company surtaxes and penalties for said 


* The officer’s conviction under the Mail Fraud Statute was affirmed 
January 21, 1958, Neubrauer v. U. S., 250 F. 2d 838. 
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two fiscal years. The stipulation as entered into by the 
parties did not embrace any facts on which said deficien- 
cies or penalties were based; no hearing was had by The 
Tax Court for the introduction of evidence with respect 
to said deficiencies; and no issue of law or of fact was 
presented under said stipulation for redetermination to 
The Tax Court. No findings of fact were made and no 
opinion was rendered by The Tax Court (JA4). The Tax 
Court on October 5, 1951, acting on the false and fraudu- 
lent stipulation, the falsity of which was unknown to Ap- 
pellant, The Tax Court and the Commissioner of Internal 
Revenue (JA 9), entered a decision accordingly, and Ap- 
pellant paid $115,560.31 in taxes, interest and penalties for 
said two years (JA 3, 4, 5). The fraud and deceit prac- 
ticed upon Appellant by its president while engaged in the 
illegal and unlawful scheme to conceal the financial con- 
dition: of Appellant from Appellant’s stockholders and 
Appellant’s creditors involved and affected Appellant’s 
income tax liabilities and returns for its fiscal periods 
ending January 31, 1947 through January 31, 1951. The 
Commissioner of Internal Revenue after full investigation 
did, on or about March 7, 1955, refund to plaintiff $38,- 
263.14 and abated deficiencies in the amount of $69,820.43 
for Appellant’s fiscal years ending January 31, 1949, 1950 
and 1951. Upon discovery and verification of the fraud, 
Appellant, by motion filed in The Tax Court October 3, 
1955, sought to have the decision of October 5, 1951, 
vacated on the ground of fraud and mistake. The Com- 
missioner of Internal Revenue took the position that the 
October 5, 1951 decision respecting the taxes for the years 
ended January 31, 1947 and 1948 was final, and that The 
Tax Court lacked jurisdiction to entertain the motion, and 
by its decision on Appellant’s motion rendered May 25, 
1956, The Tax Court denied Appellant’s motion in all re- 
spects* (JA 11). Appellant prosecuted a petition for 


* 15 T. C. M. 1071. 
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review to the U. S. Court of Appeals for the Eighth Cir- 
cuit and on review the Commissioner of Internal Revenue 
contended that the Circuit Court of Appeals was without 
jurisdiction. By its opinion rendered November 18, 1957, 
the court dismissed the petition for review, holding that 
The Tax Court decision had become final and neither The 
Tax Court nor the Court of Appeals on review had juris- 
diction to grant relief for fraud however meritorious the 
case might be* (JA 12). 


Appellant brought this action in the District Court 
October 2, 1957, against the Judges of The Tax Court of 
the United States, the Commissioner of Internal Revenue, 
the Secretary of the Treasury, all in their official capacities 
and the United States. Appellant’s complaint was dis- 
missed on motion, the District Court stating that the only 
means of redress ‘‘in the present situation is through the 
action of Congress’? (JA 21). To correct and reverse 
the aforesaid erroneous action of the District Court, Ap- 
pellant duly prosecutes its appeal to this Court. 


* Jefferson Loan Co. v. Commissioner (8th Cir. 1957), 250 F. 2d 838. 
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STATUTES INVOLVED. 


The relevant portions of the Administrative Procedure 
Act of June 11, 1946, ec. 324, § 10, 60 Stat. 423 et seq., 5 U. S. 
C. A. 1001 et seq., are printed in section II of the Argu- 
ment. Other statutes involved are printed in the Appendix 
to this brief. 


STATEMENT OF POINTS RELIED ON. 


I. 


The District Court erred in dismissing Appellant’s Com- 
plaint. 


1. The decision of The Tax Court of the United States 
of October 5, 1951, determining that Appellant owed taxes 
in the amount of $115,560.25 when in fact it did not was 
predicated upon a false, fraudulent and mistaken stipula- 
tion and is subject to correction notwithstanding such de- 
cision became final under Section 1140 of the Internal 
Revenue Code of 1939 for the reason that decisions of The 
Tax Court of the United States, although otherwise final, 
are subject to the established rule that relief may be 
granted respecting final judgments on the ground of fraud 
and mistake. 


2. It has been adjudged by the Circuit Court of Appeals 
for the Eighth Cireuit that The Tax Court of the United 
States was without jurisdiction to grant Appellant relief 
on the ground of fraud and mistake respecting the final 
decision and that on review the Appellate Court was like- 
wise without such jurisdiction. Under such circumstances 
Appellant’s complaint stated an action which may be main- 
tained in the District Court for the District of Columbia, 
such court possessing the requisite jurisdiction to hear and 
determine the case and grant relief. 
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SUMMARY OF ARGUMENT. 


Appellant will develop in its argument the following 
propositions: 
I. 


The conflict in the law as declared in Lasky v. Commis- 
sioner (9 Cir., 1956), 235 F. 2d 97, Aff’d 352 U. S. 1027, 
1 L. Ed. 2d 598, 77 S. Ct. 594, to the effect that The Tax 
Court of the United States is an administrative agency and 
does not possess jurisdiction to act respecting its decisions 
which have become final, with the law as declared in Reo 
Motors, Inc., v. Commissioner (6 Cir., 1955), 219 F. 2d 610, 
to the effect that The Tax Court possessed such jurisdic- 
tion, has been resolved by the per curiam affirmance of the 
Lasky case by the United States Supreme Court. Appel- 
lant’s claim for relief on the ground of fraud and mistake 
respecting The Tax Court’s decision of October 5, 1951, 
originally initiated in The Tax Court and finally denied on 
jurisdictional grounds by the decision in Jefferson Loan 
Company v. Commissioner (8th Cir., 1957), 249 F. 2d 364, 
left open to Appellant its right to seek appropriate action 
in a court of competent jurisdiction. 

Lasky v. Commissioner (9 Cir., 1956), 235 F. 2d 97, 
Aff’d 352 U. S. 1027, 1 L. Ed. 2d 598, 77 S. Ct. 594; 

Reo Motors, Inc., v. Commissioner (6 Cir., 1955), 219 
F. 2d 610; 

Jefferson Loan Company v. Commissioner (8th Cir., 
1957), 249 Fed. 364. 


I. 


Decisions of The Tax Court of the United States which 
have become final are in fraud cases subject to appropriate 
relief in a proper action in the District Courts of the United 
States, and the District Court for the District of Columbia 
is the proper forum to adjudicate such a complaint. The 
jurisdiction of the District Court exists by virtue of the 


a ee 


express provisions of the Administrative Procedure Act, 
the Judicial Code and the District Courts’ inherent equita- 
ble jurisdiction, and its jurisdiction of constitutional issues. 


Administrative Procedure Act, June 11, 1946, ¢. 324, 
Section 10, 60 Stat. 243, 5 U.S. C. A. 1009; 

Shaughnessy v. Pedreiro (1955), 349 U. S. 58, 99 L. Ed. 
868, 75 S. Ct. 591; 

Stark v. Wickard (1944), 321 U. S. 288, 88 L. Ed. 733, 
64 8. Ct. 559; 

Blackmar v. Guerre, 342 U. S. 512, 96 L. Ed. 534, 72 
S. Ct. 410; 

District of Columbia Code (1951) 11-305-6. 


III. 


The extrinsic, after-discovered fraud of the character 
present in this case which prevented Appellant from in 
fact having a real hearing and a real determination of its 
tax liabilities presents a case within the established excep- 


tion to the general rule that final judgments are ordinarily 
immune from attack and is a classic example of the type 
of fraud for which equity always grants relief. 


Hazel-Atlas Glass Co. v. Hartford-Empire Co. (1944), 
322 U. S. 238, 88 L. Ed. 1250, 64 8. Ct. 977; 

Pacific Railroad of Missouri v. Missouri Pacific Rail- 
way Company (1884), 111 U. S. 505, 28 L. Ed. 
498, 4S. Ct. 583; 

Universal Oil Products Co. v. Root Refining Co. 
(1946), 328 U. S. 575, 90 L. Ed. 1447, 66 S. Ct. 
1176; 

Bull v. United States (1935), 295 U. S. 247, 79 L. Ed. 
1421, 55 S. Ct. 695; 

Ross v. Day (1914), 232 U. S. 110, 58 L. Ed. 528, 34 
S. Ct. 233; 

Fiske v. Buder (8 Cir., 1942), 125 F. 2d 841; 

United States v. Wildeat (1917), 244 U. 8. 111, 61 
L. Ed. 1024, 37 S. Ct. 561. 


The sufficiency of Appellant’s complaint here before the 
court on this record squarely raises the question of whether 
under the existing law a taxpayer who by reason of fraud 
has paid $115,560.26 for non-existent tax liabilities is 
completely without a remedy. The averred facts show 
The Tax Court decision entered without knowledge of 
the true facts by either the court, the taxpayer or the 
Commissioner was the product of shocking fraud and 
felonious conduct which effectively prevented Appellant 
from having a trial or hearing or opportunity of present- 
ing the true facts. It is averred that the fraud embraced 
the period from 1947 through January 31, 1951, and that 
the Commissioner after full investigation made a refund 


to Appellant of over $38,000.00 in cash and abated over 
$69,000.00 of erroneous deficiencies for the years 1949, 
1950 and 1951. Appellees’ motion to dismiss admitted 
the averments that ‘‘plaintiff had no taxable income for 
its fiscal years 1947 and 1948 and owed no taxes’’ (JA 6). 
This fact has never been questioned. 


The steps heretofore taken by Appellant in its efforts 
to obtain relief respecting the situation in which the 
felonious conduct of its former president placed it are 
as follows: The Tax Court’s decision of October 5, 1951, 
became final three months thereafter under Sections 1140 
and 1142 of the Internal Revenue Code of 1939, during 
which period no steps were taken, the fraud not having 
been discovered. When the fraud was discovered and 
verified, Appellant proceeded by motion filed November 
21, 1955, in The Tax Court seeking to vacate the decision 
for fraud and mistake. The Sixth Cireuit Court of Ap- 
peals had decided February 23, 1955, Reo Motors, Ine. v. 
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Commissioner (6 Cir., 1955), 219 F. 2d 610, wherein it 
was held, 1. ¢. 612, that The Tax Court had power in its 
discretion, in extraordinary circumstances, to correct a 
decision after it had become final and that The Tax Court 
was a court exercising inherently judicial functions and 
having the necessary judicial power to carry out such 
functions. 


Subsequent to the Reo case on June 13, 1956, the Court 
in Lasky v. Commissioner (9 Cir., 1956), 235 F. 2a 97, Aff’d 
352 U. S. 1027, 1 L. Ed. 2d 598, 77 S. Ct. 594, reached the 
conclusion that The Tax Court could not act respecting a 
final judgment. The Court said, 235 F. 2d 1. e. 100: 


“Though not a court at all, but merely an adminis- 
trative agency it assumed the power of a district 
court and in December, 1954, it granted petitioners’ 
motions to vacate its decision of April 8, 1954, and 
for the taking of additional evidence. After addi- 
tional evidence was taken, The Tax Court rendered 
a second decision reaching the same result as in the 
first. The petition for review of the second decision 
was filed well within three months of the date it was 
entered. . . [l. ¢. 98]. 

‘We hold The Tax Court was without jurisdiction 
to set aside its first decision and that this court has 
no jurisdiction to consider a petition for review of 
its second decision. The petition for review is ordered 
dismissed’? []. ¢. 100]. 


The Tax Court, evidently anticipating Lasky, on May 
25, 1956, denied Appellant all relief, and upon review the 
Righth Cireuit Court of Appeals dismissed Appellant’s 
petition for a review, Judge Gardner speaking for the 
court stating (249 F. 2d 361, 1. ¢. 367): 


“Tt is, however, insisted that this case is of the 
exceptional nature not governed by the prescribed 
rules of procedure in that by reason of the fraud 
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of its president, petitioner was denied its day in court, 
but as pointed out in the Lasky case, the power to 
vacate a decision on equitable grounds, after it has 
become final, ‘is confined to the United States District 
Courts and not applicable to executive agencies.’ It 
is argued by respondent that such relief could not here 
be granted because the fraud was not the fraud of 
the parties to the litigation. There is confessedly 
much authority in support of this doctrine but we 
prefer to rest our decision on the proposition that 
The Tax Court did not have such equitable jurisdic- 
tion. It is a creature of the statute of limited juris- 
diction and the statute here definitely limits its juris- 
diction to the time when its decision shall have become 
final. That period had long passed before its juris- 
diction was invoked by the present proceeding (I. c. 
367). 

It is urged by petitioner that this court has juris- 


diction to consider the issues sought to be presented 
to The Tax Court. After the decision has become 
final neither The Tax Court nor this court can grant 
relief however meritorious the claim may be. The 
petition for review is therefore dismissed’? (1. ¢. 368). 


We believe that the opinion of the Eighth Circuit is the 
first ease which squarely rules that The Tax Court does 
not have power and jurisdiction to correct an otherwise 
final judgment on the ground of fraud and mistake. It 
follows that The Tax Court occupies the status of an 
administrative or executive agency since courts have power 
to correct judgments for fraud even after such judgments 
have become final. 


The holding of the Highth Circuit is that District Courts 
alone have equitable jurisdiction and executive agencies 
do not. Hence the question is whether or not the District 
Court iof the District of Columbia was the proper court 
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and possessed of the requisite jurisdiction to entertain 
a complaint respecting a final decision of The Tax Court 
and to grant relief in a fraud and mistake situation. 


II. 


Appellant invoked the jurisdiction of the District Court 
of the District of Columbia under the express terms of 
the Administrative Procedure Act and the Judicial Code, 
as well as the common law equitable jurisdiction possessed 
by that court. 


The Administrative Procedure Act, 5 U. S. C. A., Sec- 
tions 1001-1011, provides by Section 1009 (a) that: 


‘Any person suffering legal wrong because of an 
agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute 
shall be entitled to judicial review thereof.’’ 


The Act further provides that the form of the proceeding: 


‘‘Shall be any special statutory review proceeding 
relevant to the subject matter in any Court specified 
by statute or, in the absence or inadequacy thereof, 
any applicable form of legal action (including actions 
for declaratory judgments or writs of prohibitory or 
mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be sub- 
ject to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that prior, 
adequate and exclusive opportunity for such review 
is provided by law’’ [1009 (b)]. 

‘“‘Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject 
to judicial review’’ [1009 (c)]. 


The scope of review is defined by Section 1009 (e) in the 
following language: 
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““So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provi- 
sions, and determine the meaning or applicability of 
the terms of any agency action. It shall (A) compel 
ageney action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbi- 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu- 
tional right, power, privilege or immunity; (3) in 
excess of statutory jurisdiction, authority, or limita- 
tions, or short of statutory right; (4) without observ- 
ance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the re- 
quirements of Sections 1006 and 1007 of this title or 
otherwise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de- 
terminations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of preju- 
dicial error.’’ 


The Supreme Court of the United States held in Shaugh- 
nessy v. Pedreiro (1955), 349 U. S. 48, 99 L. Ed. 868, 75 
S. Ct. 591, that the Administrative Procedure Act is to be 
given a ‘‘hospitable interpretation’’ and that administra- 
tive finality does not prevent judicial review. The Shaugh- 
nessy ‘case involved a ‘‘final’’ decision of the Attorney 
General in a deportation proceeding. The petition for 
review was filed in the district court. The question pre- 
sented was whether the court had power under the Ad- 
ministrative Procedure Act to review the administrative 
decision. The Court held, 99 L. Ed., 1. ¢. 873-4: 


“But the 1952 Immigration Act does provide, as 
did the 1917 Act, that deportation orders of the At- 
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torney General shall be ‘final.’ The government con- 
tends that we should read this as expressing a con- 
gressional purpose to give the word ‘final’ in the 
1952 Act precisely the same meaning Heikkila gave 
‘final’ in the 1917 Act and thereby continue to deprive 
deportees of all right of judicial review except by 
habeas corpus. We cannot accept this contention. 

‘“‘Such a restrictive construction of the finality 
provision of the present Immigration Act would run 
counter to §10 and $12 of the Administrative Pro- 
cedure Act. Their purpose was to remove obstacles 
to judicial review of agency action under subsequently 
enacted statutes like the 1952 Immigration Act. And 
as the Court said in the Heikkila case, the Procedure 
Act is to be given a ‘hospitable’ interpretation. In 
that case the Court also referred to ambiguity in the 
provision making deportation orders of the Attorney 
General ‘final.’ It is more in harmony with the gen- 
erous review provisions of the Administrative Pro- 
cedure Act to construe the ambiguous word ‘final’ in 
the 1952 Immigration Act as referring to finality in 
administrative procedure rather than as cutting off 
the right of judicial review in whole or in part... . 

“The legislative history of both the Administrative 
Procedure Act and the 1952 Immigration Act sup- 
ports respondent’s right to full judicial review of 
this deportation order . . . Our holding is that there 
is a right of judicial review of deportation orders 
other than by habeas corpus and that the remedy 
sought here is an appropriate one.’’ 


Clearly under the foregoing decision ‘‘finality’’ of an 
administrative decision is no bar to relief in an appro- 
priate case. The act permits ‘‘any applicable form of 
legal action (including actions for declaratory judgments 
...) in any court of competent jurisdiction.’’ The District 
Court is such a court. (D. C. Code [1951] 11-305 and 11- 
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306, 28 U. S. C. A. Sections 1331, 1340, 1346, 2201 and 
2202). The District Code 11-306 gives the District Court 
jurisdiction of ‘‘all cases in law and equity’’ when service 
can be had in the District. In a suit for an injunction 
against the Secretary of Agriculture the Supreme Court 
of the United States in Stark v. Wickard, 321 U. S. 288, 
64S. Ct. 559, 88 L. Ed 733, said at 1. ¢. 737: 


‘The district court for the District of Columbia has 
a general equity jurisdiction authorizing it to hear the 
suit; but in order to recover, the petitioners must go 
further and show that the act of the Secretary amounts 
to an interference with some legal right of theirs. If 
so, the familiar principle that executive officers may 
be restrained from threatened wrongs in the ordinary 
courts in the absence of some exclusive alternative 
remedy will enable the petitioners to maintain their 
suit; but if the complaint does not rest upon a claim 
of which courts take cognizance, then it was properly 
dismissed. ... 

*¢(], e@. 747-8) There is no direct judicial review 
granted by this statute for these proceedings. The 
authority for a judicial examination of the validity 
of the Secretary’s action is found in the existence of 
courts and the intent of Congress as deduced from 
the statutes and precedents as hereinafter considered. 

. When, as we have previously concluded in this 
opinion, definite personal rights are created by federal 
statute, similar in kind to those customarily treated 
in courts of law, the silence of Congress as to judicial 
review is, at any rate in the absence of an administra- 
tive remedy, not to be construed as a denial of au- 
thority to the aggrieved person to seek appropriate 
relief in the federal courts in the exercise of their 
general jurisdiction. When Congress passes an Act 
empowering administrative agencies to carry on gov- 
ermmental activities, the power of those agencies is 
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circumscribed by the authority granted. This permits 
the courts to participate in law enforcement entrusted 
to administrative bodies only to the extent necessary 
to protect justiciable individual rights against ad- 
ministrative action fairly beyond the granted powers. 
The responsibility of determining the limits of statu- 
tory grants of authority in such instances is a judicial 
function entrusted to the courts by Congress by the 
statutes establishing courts and marking their jurisdic- 
tion.’’ 


The holding of the court that absence of a statutory pro- 
vision for court action does not preclude judicial examina- 
tion sustains Appellant’s position that the complaint states 
a case for relief in equity as well as under the Administra- 
tive Procedure Act. 


It has been held in Blackmar v. Guerre, 342 U. S. 512, 72 
S. Ct. 410, 96 L. Ed. 534, that the Civil Service Commis- 
sion must be sued in the District Court of Columbia and 
that the District Court is the Court of ‘‘competent jurisdic- 
tion’’, the court saying, 1. ¢. 539: 


“It is further suggested that judicial review is au- 
thorized by the Administrative Procedure Act, 5 
USC, §§ 1001 et seq. Certainly there is no specific au- 
thorization in that Act for suit against the Commis- 
sion as an entity. Still less is the Act to be deemed 
an implied waiver of all governmental immunity from 
suit. If the Commission’s action is reviewable under 
§ 1009, it is reviewable only in a court of ‘competent 
jurisdiction.’ Assuming, without deciding, that Com- 
mission action is reviewable by court action under 
§ 1009, it must follow that review must be in that dis- 
trict where the Commissioners can be served. Since 
we have held that the Civil Service Commission is not 
an entity that may be sued anywhere it may be func- 
tioning but only the Commissioners may be sued where 
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they can be served, § 1009 does not aid petitioner in 
an action brought in Louisiana. The courts of the 
District of Columbia are the only courts of ‘competent 
jurisdiction’ to reach the members of the Civil Service 
Commission.”” 


The Tax Court insofar as having the power to correct 
a final judgment is concerned has been relegated to the 
status of an administrative agency, and the Administrative 
Procedure Act is clearly applicable to its full extent. 
Since The Tax Court and the United States Courts of Ap- 
peal are without jurisdiction to relieve against fraud, and 
since the District of Columbia is the only place where 
a suit may be maintained, the District Court is the first 
and only Court to which the Appellant has recourse to 
obtain due process under the Fifth Amendment of the 
United States Constitution by having a hearing and 
decision on the merits by a court with power to take 
appropriate action in the premises. The record is con- 
elusive on the point that there was never any real or 
substantial hearing in The Tax Court because of the 
fraudulent concealment. Having exhausted its efforts to 
obtain administrative relief, Appellant’s complaint in the 
District Court is the only avenue leading to a court where 
a situation requiring judicial relief can be heard by a 
court having judicial power. It is an established principle 
of constitutional law too well established to require cita- 
tion of authority that the due process requirements of 
the Fifth Amendment require a substantial and real hear- 
ing. Appellant has had no hearing and will be denied 
a hearing unless the District Court has power to take 
appropriate action to devitalize the fraudulent decision of 
October 5, 1951. The power of the District Court so to 
do is two-fold. First, it stems directly from Section 
1009 (e), 5 U. S.C. A. which specifically empowers it 
to ‘‘hold unlawful and set aside agency action . . . found 
to be . . . contrary to constitutional right. . . .’? The 
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unlawful agency action which Appellant seeks to have 
corrected is the so-called ‘‘final’’ decision of October 5, 
1951, for the reason that plaintiff had no hearing. Sec- 
ondly, the power inheres in the District Court as a con- 
stitutional court of the United States possessing equity 
jurisdiction. 


Til. 


The settled rule respecting the finality of judgments 
and the power of the courts to act after finality to relieve 
against after-discovered fraud is well stated in Hazel- 
Atlas Glass Co. v. Hartford-Empire Co. (1944), 322 U. S. 
238, 88 L. Ed. 1250, 64 S. Ct. 977, 88 L. Ed. 1. ce. 1254 
and 1255: 


‘‘Federal courts, both trial and appellate, long ago 
established the general rule that they would not alter 
or set aside their judgments after the expiration of 
the term at which the judgments were finally entered. 
Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797. 
This salutary general rule springs from the belief that 
in most instances society is best served by putting an 
end to litigation after a case has been tried and 
judgment entered. This has not meant, however, that 
a judgment finally entered has ever been regarded as 
completely immune from impeachment after the term. 
From the beginning there has existed alongside the 
term rule, a rule of equity to the effect that under cer- 
tain circumstances, one of which is after-discovered 
fraud, relief will be granted against judgments re- 
gardless of the term of their entry ... Marine Ins. Co. 
v. Hodgson, 7 Cranch. (U. S.), 322, 3 L. Ed. 362; 
Marshall v. Holmes, 141 U. 8. 589, 35 L. Ed. 870, 12 
S. Ct. 62. This equity rule, which was firmly estab- 
lished in English practice long before the foundation 
of our Republic, the courts have developed and fash- 
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ioned to fulfill a universally recognized need for cor- 
recting injustices which, in certain instances, are 
deemed sufficiently gross to demand a departure from 
rigid adherence to the term rule. Out of deference to 
the deep rooted policy in favor of the repose of judg- 
ments entered during past terms, courts of equity have 
been cautious in exercising their power over such 
judgments. United States v. Throckmorton, 98 U. S. 
61, 25 L. Ed. 93. But where occasion has demanded, 
where enforcement of the judgment is ‘manifestly 
unconscionable’, Pickford v. Talbott, 225 U. S. 651, 
657, 56 L. Ed. 1240, 1246, 32 S. Ct. 687, they have 
wielded the power without hesitation. Litigants who 
have sought to invoke this equity power customarily 
have done so by bills of review, or bills in the nature 
of bills of review, or by original proceedings to en- 
join enforcement of a judgment. And in cases where 
courts have exercised the power the relief granted 
has taken several forms; setting aside the judgment 
to| permit a new trial, altering the terms of the judg- 
ment, or restraining the beneficiaries of the judgment 
from taking any benefit whatever from it. But what- 
ever form the relief has taken in particular cases, 
the net result in every case has been the same; where 
the situation has required the court has, in some 
manner, devitalized the judgment even though the 
term at which it was entered had long since passed 
away.”’ 


The fraud in the Hazel-Atlas case was perpetrated by 
Hartford-Empire Co., a party to the controversy. Equity 
always: relieves in cases involving fraud which prevents 
a hearing however and by whomever caused. The control- 
ling case on this point is Pacific Railroad of Missouri v. 
Missouri Pacific Railway Company, 111 U. S. 505, 28 L. Ed. 
498, 4S. Ct. 583, decided in 1894. That case involved an 
equitable foreclosure of a mortgage against the Pacific Rail- 
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road of Missouri. Suit was filed by one Ketchum, November 
11, 1875; the foreclosure decree was entered June 6, 1876; 
the sale took place September 6, 1876; it was confirmed by 
the court October 7, 1876, and deed delivered October 24, 
1876. The Pacific Railroad appealed to the Supreme Court in 
February of 1877, and the decree of foreclosure was 
affirmed in April of 1880. On June 26, 1880, the Pacific 
Railroad sued in equity to vacate the decree of June 6, 
1876, alleging fraud, the substance of which appears from 
the following excerpt from the opinion, 28 L. Ed., 1. ¢. 504: 


“‘On the admitted allegations of the bill, there was 
no real defense made in the Ketchum suit, and the 
present plaintiff was prevented from making that de- 
fense, by the unfaithful conduct of its solicitor and its 
directors, and the directors of the Atlantic Company. 
A case of that kind is one of which a court of equity 
will take cognizance, United States v. Throckmorton, 


98 U.S. 61. . . . The allegations in the bill, of facts 
showing the existence of hostile control of the corpo- 
rate affairs of the plaintiff by its directors, from before 
the bringing of the Ketchum suit until after the fore- 
closure sale, are entirely adequate against a demurrer. 
Under such circumstances, mere knowledge by or 
notice to the plaintiff or its directors or officers or 
more or less of its stockholders, is unimportant; and 
the plaintiff cannot be concluded by the failure of any 
number of its stockholders to do what unfaithful diree- 
tors ought to have done, unless a case is shown of 
such acquiescence, assent or ratification as would 
make it inequitable to permit what has been done to 
be set aside, or unless the rights of innocent purchasers 
have subsequently intervened, to an extent creating 
an equitable bar to the granting of relief.’’ 


It is clear from the foregoing decision that the fraudulent 
conduct of corporate officers in connection with court pro- 
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ceedings and litigation which prevents a hearing or a trial 
on the merits is always subject to correction by a Court. 
The decree in the Pacific Railroad case, like the decision 
complained of here, was entered pursuant to stipulation of 
the parties, as evidenced by the Supreme Court’s state- 
ment, 28 L. Ed., 1. ce. 501: 


“The decree in the Ketchum suit states that this 
plaintiff, as defendant, appears by James Baker, as its 
solicitor, and that he appears as defendant, in his own 
proper person, and as solicitor for five other defend- 
ants, who are not defendants in the present suit. It 
also states that the court, being fully advised in the 
premises and by the consent of the parties to this suit, 
through their solicitors of record, thereupon and in 
consideration thereof decrees; but the terms of the 
consent are not otherwise set forth in the decree.”’ 


The general rule respecting the kind of fraud involved 


in this case is aptly stated in Fiske v. Buder (8th Cir., 
1942), 125 F. 2d 841, 1. ¢. 849: 


“Turning to the question of the nature of the fraud 
complained of as a ground for relief, it is the rule 
that fraud is extrinsic or collateral within the mean- 
ing of the rule when its effect is to prevent an un- 
successful party from having a trial or from fully 
presenting his case, as, for instance, when his attorney 
fraudulently connives at his defeat or sells out his 
client’s interest. Montgomery v. Gilbert, 9 Cir., 77 
¥. 2d 39, 45. It is always extrinsic fraud for an 
attorney to fail to fully disclose to his client all 
material facts in any transaction in which their 
interests are adversary and when such fraud results 
in a failure of the client to defend against the claim 
of his attorney. Hockenberry v. Cooper County State 
Bank, 338 Mo. 31, 88 S. W. 2d 1031, 1036. Fraud 
which prevents a person from presenting an available 
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defense is proper ground for relief against a judg- 
ment. . . . If the fraud really prevents the complain- 
ing party from making a full and fair defense it will 
justify setting aside a decree, whether extrinsic or 
intrinsic. Toledo Scale Co. v. Computing Scale Co., 
261 U. S. 399, 421, 43 S. Ct. 458, 67 L. Ed. 719.”’ 


It is clear from the foregoing decisions that under no 
circumstances can it be said in this case that the unfaith- 
ful and dishonest president of Appellant could, while in 
the process of perpetrating his nefarious fraud, cause a 
valid and binding stipulation to be signed respecting 
Appellant’s tax liabilities. Any authority which the 
president may have given to counsel, from whom he also 
concealed the true facts, was completely ineffectual as a 
matter of law to authorize counsel to bind the company 
with the stipulation of September 17, 1951. It is also true 
as a matter of law that Appellant was not chargeable 
with the unlawful actions of its unfaithful president, since 
the felonious acts of the president were beyond his au- 
thority and his own knowledge of his evil doing would 
not be imputable to Appellant. Such is the holding of 
Maryland Casualty Company v. Tulsa Industrial Loan and 
Investment Company (10th Cir. 1936), 83 F. 2d 14, and 
American Surety Company v. Pauley, 1898, 170 U. S. 133, 
42 L. Ed. 977, 18 S. Ct. 552. 


The rule of the Hazel-Atlas case respecting the power 
of courts to act in fraud cases has never been questioned. 


In Universal Oil Products Co. v. Root Refining Co. 
(1946), 328 U. S. 575, 90 L. Ed. 1447, 66 S. Ct. 1176, 90 
L. Ed., l. ¢. 1452, Mr. Justice Frankfurter stated: ‘‘the 
inherent power of a Federal Court to investigate whether 
a judgment was obtained by fraud is beyond question.”’ 


A fraud on a taxpayer may arise by operation of law 
without active fraud on the part of anyone as in Bull v. 
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United States (1935), 295 U. S. 247, 79 L. Ed. 1421, 55 
S. Ct. 695, where the United States through a palpable 
mistake had collected more estate taxes than it was en- 
titled to, the Supreme Court said, 79 L. Ed., 1. ¢. 1428: 


‘‘While here the money was taken through mistake 
without any element of fraud, the unjust detention 
is immoral and amounts in law to a fraud on the 
taxpayer’s right.’’ 


Administrative decisions even though conclusive on the 
courts are subject to the fraud exceptions. In Ross v. 
Day (1914), 232 U. S. 110, 58 L. Ed. 528, 34 8. Ct. 233, the 
decision of the Secretary of the Interior was upheld, but 
the exception was recognized. The court said, 58 L. Ed., 
1. c. 530: 


‘“‘There being no fraud, and no clear mistake of law 
in the decision of the Secretary of the Interior, his 
findings are conclusive upon the parties in the present 
controversy.”’ 


Similarly, in United States v. Wildcat (1917), 244 U. S. 
111, 61 L. Ed. 1024, 37 S. Ct. 561, 61 L. Ed., 1. ¢. 1033: 


‘sThere was thus constituted a quasi judicial tribunal 
whose judgments within the limits of its jurisdiction 
were only subject to attack for fraud or such mistake 
of law or fact as would justify the holding that its 
judgments were voidable. .. . 

‘“When the Commission proceeded in good faith to 
determine the matter and to act upon information 
before it, not arbitrarily, but according to its best 
judgment, we think it was the intention of the act 
that the matter, upon the approval of the Secretary, 
should be finally concluded and the rights of the par- 
ties forever settled, subject to such attacks as could 
successfully be made upon judgments of this character 
for fraud or mistake.’’ 


The foregoing authorities conclusively establish the prin- 
ciple that after-discovered extrinsic fraud is always an 
appropriate ground for relief against so-called final judg- 
ments of courts or administrative agencies, and especially 
so where the aggrieved party had no real day in Court. 


Appellant was before the District Court by the only 
method open to it to procure an adjudication of its cause 
by a court of competent jurisdiction. Unless the District 
Court, possessing as it does the jurisdiction created by 
the Administrative Procedure Act and its statutory and 
inherent equitable powers has jurisdiction to set aside the 
October 5, 1951, judgment and decision of The Tax Court, 
there is no other place, administrative or judicial, which 
has power to grant relief. Sustaining the erroneous action 
of the District Court will amount to a judicial determina- 
tion that under the existing law of the United States there 
is no place and no way that a citizen or corporation can 
in a tax case procure relief from after-discovered fraud 
and mistake which corrupts a decision of The Tax Court 
of the United States. Such impotency is contrary to due 
process and the Fifth Amendment of the Constitution and 
to the concepts of justice as ably stated by the Supreme 
Court in the Hazel-Atlas case. The issue as to whether 
the District Court has jurisdiction and power to set aside 
and vacate the decision is clearly drawn. Appellees in this 
proceeding will contend for a rigid, inflexible rule of 
finality, a rule which permits of no deviation and no exer- 
cise of judicial power under extraordinary circumstances— 
not even when the most outrageous felonious fraud is 
present. Application of such a rule in the instant proceed- 
ing would permit the United States to retain more than 
$115,500.00 which it is admitted should not have been col- 
lected, was not owed, and is the fruit of an unlawful and 
criminal scheme to defraud. It is respectfully submitted 
that the District Court had inherent, original, equitable 
power and jurisdiction, as well as power under the Ad- 
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ministrative Procedure Act to prevent and correct the in- 
justice which is reflected by this record and that this Court 
should so hold by reversing its action, and to that end set 
aside its judgment dismissing Appellant’s complaint. 


Respectfully submitted, 
MONROE OPPENHEIMER, 
1026 Woodward Building, 
Washington 5, D. C., 
Attorney for Appellant. 


FORREST M. HEMKER, 
EDWARD L. WIESE, 
GREENSFELDER, HEMKER & WIESE, 
705 Olive Street, 
St. Louis 1, Missouri, 
Of Counsel for Appellant. 
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APPENDIX. 


Internal Revenue Code of 1939. 
26 U. S. C. A. 1140: 


Sec. 1140. Date When Tax Court Decision Becomes Final. 
The decision of the Tax Court shall become final— 


(a) Petition for Review Not Filed on Time.—Upon the 
Expiration of the time allowed for filing a petition for re- 
view, if no such petition has been duly filed within such 
time; or 


(b) Decision Affirmed or Petition for Review Dis- 
missed.— 


(1) Petition for certiorari not filed on time.—Upon 


the expiration of the time allowed for filing a petition 
for certiorari, if the decision of the Tax Court has 
been affirmed or the petition for review dismissed by 
the court of appeals and no petition for certiorari has 
been duly filed; or 


(2) Petition for certiorari denied.—Upon the denial 
of a petition for certiorari, if the decision of the Tax 
Court has been affirmed or the petition for review dis- 
missed by the court of appeals; or 


(3) After mandate of Supreme Court.—Upon the ex- 
piration of 30 days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs 
that the decision of the Tax Court be affirmed or the 
petition for review dismissed. 


(c) Decision Modified or Reversed.— 


(1) If the Supreme Court directs that the decision 
of the Tax Court be modified or reversed, the decision 
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of the Tax Court rendered in accordance with the 
mandate of the Supreme Court shall become final upon 
the expiration of 30 days from the time it was ren- 
dered, unless within such 30 days either the Commis- 
sioner or the taxpayer has instituted proceedings to 
have such decision corrected to accord with the man- 
date, in which event the decision of the Tax Court shall 
become final when so corrected. 


(2) Upon mandate of the court of appeals.—If the 
decision of the Tax Court is modified or reversed by 
the court of appeals, and if (1) the time allowed for 
filing a petition for certiorari has expired and no such 
petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the 
Court has been affirmed by the Supreme Court, then 
the decision of the Tax Court rendered in accordance 
with the mandate of the court of appeals shall become 
final on the expiration of 30 days from the time such 
decision of The Tax Court was rendered, unless within 
such 30 days either the Commissioner or the taxpayer 
has instituted proceedings to have such decision cor- 
rected so that it will accord with the mandate, in which 
event the decision of the Tax Court shall become final 
when so corrected. 


(d) Rehearing.—If the Supreme Court orders a rehear- 
ing; or if the case is remanded by the court of appeals to 
the Tax Court for rehearing, and if (1) the time allowed 
for filing a petition for certiorari has expired, and no such 
petition has been duly filed, (2) the petition for certiorari 
has been denied, or (3) the decision of the Court has been 
affirmed by the Supreme Court, then the decision of the 
Tax Court rendered upon such rehearing shall become final 
in the same manner as though no prior decision of the Tax 
Court has been rendered. 


* e a * * * ° 
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96 U. S. C. A., See. 1142: 
Sec. 1142. Petition for Review. 


The decision of the Tax Court rendered after February 
| 26, 1926 [except as provided in subdivision (j) of section 
283 and in subdivision (h) of section 318 of the Revenue 
"Act of 1926, 44 Stat. 65, 83, relating to hearings before 

the Tax Court prior to February 26, 1926) may be reviewed 
by a court of appeals, as provided in section 114, if a peti- 
tion for such review is filed by either the Commissioner 
or the taxpayer within three months after the decision is 
rendered on or before June 6, 1932, within six months after 
the decision is rendered. 


Judiciary and Judicial Procedure Act. 
28 U. S. C. A. 1131: 
§ 1331. Federal question; amount in controversy. 


The district courts shall have original jurisdiction 
of all civil actions wherein the matter in controversy 
exceeds the sum or value of $3,000, exclusive of in- 
terest and costs, and arises under the Constitution, 
laws or treaties of the United States. June 25, 1948, ec. 
646, 62 Stat. 930. 


28 U.S. C. A. 1340: 
§ 1340. Internal revenue; customs duties. 


The district courts shall have original jurisdiction 
of any civil action arising under any Act of Congress 
providing for internal revenue, or revenue from im- 
ports or tonnage except matters within the jurisdic- 
tion of the Custom Court. June 25, 1948, c. 646, 62 
Stat. 932. 


98 U.S. C. A. 1346: 
§ 1346. United States as defendant. 


(a) The district courts shall have original jurisdic- 
tion, concurrent with the Court of Claims, of: 
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(1) Any civil action against the United States for 
the recovery of any internal-revenue tax alleged to 
have been erroneously or illegally assessed or collected, 
or any penalty claimed to have been collected without 
authority or any sum alleged to have been excessive 
or in any manner wrongfully collected under the in- 
ternal-revenue laws; 


June 25, 1948, ¢. 646, 62 Stat. 964, amended May 25, 1949, 
¢. 139, ¢. 92, §2 (a), 63 Stat. 62; May 24, 1949, c. 139, 
§80 (a, b), 63 Stat. 101, as amended October 31, 1951, 
e. 655, § 50 (b), 65 Stat. 727; July 30, 1954, c. 648, $1, 
68 Stat. 589; July 7, 1958 Publ. L. 85-508, § 12 (e), 72 
Stat. 348. 


28 U.S. C. A. 2201: 


§ 2201. Creation of remedy. 


In a ease of actual controversy within its jurisdic- 
tion, except with respect to federal taxes, any court 
of the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela- 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect 
of a final judgment or decree and shall be reviewable 
as such. (June 25, 1948, c. 646, 62 Stat. 964, amended 
May 24, 1949, c. 139, § 111, 63 Stat. 105.) 


28 U.S. C. A. 2202: 
§ 2202. Further relief. 


| Further necessary or proper relief based on a de- 
claratory judgment or decree may be granted, after 
reasonable notice and hearing, against any adverse 
party whose rights have been determined by such 
judgment. June 25, 1948, c. 646, 62 Stat. 964. 
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STATEMENT OF QUESTION PRESENTED 


The Tax Court entered a decision against the appellant 
here on October 5, 1951, and after that decision became 
final, appellant ascertained that its president had made 
false returns as to its income for the vears involved. 
Thereafter on October 3, 1955, appellant asked the Tax 
Court to revise the decision but it refused to do so on 
the ground of laches, and upon appeal the Court of 
Appeals for the Eighth Circuit held that after a decision 
becomes final neither it nor the Tax Court can grant 
any relief. This suit, which was filed in the District 
Court for the District of Columbia, asks for the relief 
denied by those courts. 

In the opinion of the appellees, the question presented 
is whether the District Court has jurisdiction to annul 
a final decision of the Tax Court and to order repayment 
to a taxpayer of sums which have been paid as deficien- 
cies and penalties under such final decision. 


INDEX 


Statement of case. 
Statutes involved 
Summary of argument. 
Argument: 
The District Court properly decided that it could not 
set aside the decision of the Tax Court rendered against 
the appellant here on October 5, 1951 
A. Introductory 
B. The Administrative Procedure Act confers no 
jurisdiction on the District Court of the Dis- 
trict of Columbia to review Tax Court deci- 
sions 
The Judicial Code confers no jurisdiction on 
the District Court in suits like the instant 


D. The District Court could not take jurisdiction 
of this suit under its general equity powers.... 


Conclusion 
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v. 


Cuartes Rogers ARUNDELL, ET AL., Judges of the Tax 
Court, Rosert B. ANnpeERson, Secretary of the Treas- 
ury, Dana LatHam, Commissioner of Internal Rev- 
enue, and Unirep States oF AMERICA, APPELLEES 


On Appeal from the Judgment of the United States 
District Court of the District of Columbia 


BRIEF FOR THE APPELLEES 


STATEMENT OF THE CASE 


Appellees accept the statement of the case in the 
pellant’s brief. ‘ 


STATUTES INVOLVED 


The pertinent provisions of the statutes involved are 
set out in the Appendix, infra. 


SUMMARY OF ARGUMENT 


In this suit, appellant seeks the annulment of a 1951 
decision of the Tax Court which it admits became final 


(1) 
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early in 1952 under the applicable provisions of the In- 
ternal Revenue statutes. Prior to the filing of this suit, 
appellant had already made an unsuccessful request of 
the Tax Court to set aside its 1951 decision, and upon 
appeal, the Court of Appeals held that neither it nor 
the Tax Court had authority to set aside a final decision 
of the Tax Court. 

Appellant asserts that the District Court for the Dis- 
trict of Columbia could have taken jurisdiction of this 
suit under the Administrative Procedure Act but the 
Districti Court did not agree, and its decision is correct. 
As that Act only applies to administrative agencies it 
does not cover the Tax Court which was intended to func- 
tion and has always functioned as a court although it 
has no inherent powers and its jurisdiction is specifically 
limited by statute. However, even assuming arguendo 
that the Tax Court is an agency within the meaning of 
the Administrative Procedure Act, that Act specifies that 
a review of an agency action shall be made under stat- 
utes relevant to the subject matter and as indicated in 
any prior, adequate and exclusive method provided by 
law. As the method for reviewing Tax Court decisions 
had been completely and adequately covered by the In- 
ternal Revenue statutes when that Act was passed, and 
as Courts of Appeals and the Supreme Court had been 
given the exclusive right of review, the District Court 
obviously has no authority under the Administrative Pro- 
cedure Act to review any decision of the Tax Court. 

It is also true that the District Court has no authority 
to review a Tax Court decision under any provision of the 
Judicial Code or under its general equity powers. The 
authority which District Courts have to hear tax refund 
suits can not be exercised in a tax matter which has 
already been decided by the Tax Court for the latter’s 
decisions are res judicata. Even the Tax Court can not 
set aside its own decisions after they have become final. 
Congress has enacted many provisions to insure the final- 
ity of such decisions and to assist the Government in its 
collection of Internal Revenue and such provisions must 
be adhered to strictly. 
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Although it is regrettable that appellant discovered 
after the 1951 Tax Court decision was entered that its 
president had filed false returns for the years involved 
therein the existence of such fraud is not a sufficient 
basis for this suit. The fraud does not appear to be 
extrinsic to the issue involved in the Tax Court case 
but even if it was, the District Court of the District of 
Columbia has no authority either under its general equity 
powers or under any statutory provision to entertain this 
suit which is basically a refund suit and which involves 
a tax issue finally decided over seven years ago by the 
Tax Court. 

It is not true, as appellant indicates, that since it has 
been wronged by the fraud, there must be a remedy in 
the courts. As the District Court held, under the circum- 
stances here, appellant’s only means of redress is through 
action by Congress. 


ARGUMENT 


The District Court Properly Decided That It Could 
Not Set Aside the Decision of the Tax Court Ren- 
dered Against the Appellant Here on October 5, 1951 


A. Introductory 


In the complaint filed in this suit (R. 2-13), appellant 
requested the District Court to vacate and annul a deci- 
sion of the Tax Court which was entered on October 5, 
1951, and which, as appellant admits (Br. 10), became 
final under Sections 1141 and 1142 of the 1939 Internal 
Revenue Code (Appendix, infra) three months after it 
was entered inasmuch as no appeal was taken. About 
two years before the filing of this suit, appellant also 
tried to have the same decision set aside by a motion 
filed in the Tax Court on October 3, 1955, but such mo- 
tion was denied on the ground of laches, and upon ap- 
peal, the Court of Appeals held that since the decision 
had become final before the motion was filed neither it 
nor the Tax Court could grant the relief which appellant 
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was then requesting. See Jefferson Loan Co. v. Commis- 
sioner, 249 F. 24 364 (C.A. 8th) based on Lasky v. Com- 
missioner, 352 U.S. 1027. 

Due to the decision rendered upon that appeal appel- 
lant apparently now admits that there is no provision in 
the Internal Revenue statutes conferring jurisdiction on 
the District Court of the District of Columbia in a suit 
like the instant one. But appellant asserts (Br. 13) that 
that court not only had authority to review-the final de- 
cision of the Tax Court involved here but also to set it 
aside “under the express terms of the Administrative 
Procedure Act and the Judicial Code, as well as the com- 
mon law equitable jurisdiction possessed by that court.” * 
The District Court did not of course agree, but held, in 
substance, that it had no authority to review or annul 
such decision of the Tax Court. We submit that the 
District Court has correctly interpreted its authority for 
neither the Administrative Procedure Act nor any other 
law gives the District Court jurisdiction of a suit which 
seeks the annulment of a Tax Court decision. 


B. The Administrative Procedure Act confers no jur- 
isdiction on the District Court of the District of 
Columbia to review Tax Court decisions 


As the appellant relies primarily on the Administrative 
Procedure Act, c. 324, 60 Stat. 237, we shall discuss its 
scope and requirements first. It will be seen, as appel- 
lant points out (Br. 13), that this Act provides that any 
person who is suffering legal wrong hecause-of an agency 


1As part of the pertinent Judicial Code, appellant sets out in 
the appendix to its brief (p. 30) the two sections which set forth 
the conditions whereby relief can be obtained by declaratory 
judgments. Also one of the prayers in the complaint (R. 13) 
asks, as alternative relief, that a declaratory judgment be granted. 
But appellant is in error in asking for such relief since one of 
the sections set out in the Appendix (i.e., Section 2201) specific- 
ally prohibits the granting of declaratory judgments in federal tax 
controversies. That is also the holding in Noland v. Westover, 172 
F. 2d 614 (C.A. 9th), certiorari denied, 337 U.S. 938, and Wilson 
v. Wilson, 141 F. 2d 599 (C.A. 4th). 
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action, or who is adversely affected by such action within 
the meaning of any relevant statute shall be entitled to 
judicial review thereof. In other words, the Act deals 
only with administrative agencies and the manner in 
which their actions may be reviewed in the courts. Thus 
in order to rely on such Act as authority for this suit, 
it will be necessary to show (1) that the Tax Court is 
an agency within meaning of the Act and (2) that a 
review of the Tax Court’s decisions by the District Court 
has been authorized by the Act. We submit that neither 
of these requirements can be or has been met. 

The term “agency” is defined in Section 2 of the Ad- 
ministrative Procedure Act (Appendix, infra) and spe- 
cifically excludes “courts’’. Consequently it is our posi- 
tion that the Tax Court should not be classed as an 
“agency’’ within the meaning of the Act. In saying that, 
we are of course aware of the Tax Court’s characteriza- 
tion by Congress (Revenue Act of 1924, c. 234, 43 Stat. 
253, Sec. 900, as amended by the Revenue Act of 1926, ¢. 
27, 44 Stat. 9, Sec. 1000) as “an independent agency in 
the Executive Branch of the Government.” But neither 
the Tax Court nor its predecessor, the Board of Tax 
Appeals, was ever intended to be an administrative 
agency in the conventional sense. Indeed it was definitely 
indicated when Congress had the Revenue Act of 1926 un- 
der consideration that the decisions of the Board of Tax 
Appeals were to be treated as “judicial’’ rather than 
“administrative” determinations, and that review was to 
be taken directly to an appellate court. See S. Rep. No. 
52, 69th Cong., 1st Sess. (1926) (1939-1 Cum. Bull. (Part 
2) 332, 359) and H. Rep. No. 1, 69th Cong., Ist Sess. 
(1925 (1939-1 Cum. Bull. (Part 2) 315, 328). 

That is also the view expressed in Stern v. Commis- 
sioner, 215 F. 2d 701 (C.A. 3d), in which it was pointed: 
out that (pp. 707-708)— 


* * * although Congress in the Internal Revenue 
Codes has. continued to call the tribunal ‘‘an inde- 
pendent agency in the Executive Branch of the Gov- 
ernment’’ it has at the same time more realistically 
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designated it as a court and its members as judges. 
And it is the fact that from its inception as the 
Board of Tax Appeals in 1924 it has operated only 
as a judicial tribunal in adjudicating controversies 
as to tax liabilities arising between taxpayers and the 
Government. Its powers are wholly judicial in char- 
acter. It has never been given any administrative 
powers or functions nor has it ever had anv investi- 
gatory, regulatory or policy-making duties or powers. 
Since the passage of the Revenue Act of 1926 its 
decisions have been final and reviewable only on the 
record by the United States court of appeals. Since 
1948 the scope of that review has been the same as 
in the case of like decisions of the district courts. 
The Tax Court is thus for all practical purposes a 
judicial tribunal operating in the federal judicial 
system. Whether it is a legislative court created by 
Congress under Article I, section 8, of the Consti- 
tution, like the Customs Court, or some other form 
of judicial agency placed for convenience of house- 
keeping in the Executive Branch of the Government 
is, itherefore, merely a matter of legal semantics 
since, whatever it may be called, it is an “independ- 
ent” judicial agency the work of which is not subject 
to supervision or review in the Executive Branch of 
the: Government but only by the federal appellate 
courts. * * * 


Also ef. Reo Motors v. Commissioner, 219 F. 2d 6Lu 
CA. 6th)? 

Although the Ninth Circuit held in Lasky v. Commis- 
stoner, 235 F. 2d 97, affirmed per curiam, 352 U.S. 1027, 
that the Tax Court is an agency it spoke of it as an “in- 
dependent agency” and did not apply or even refer to 
the Administrative Procedure Act but based its decision 
entirely on provisions of the Internal Revenue Code 
which we refer to herein and which preclude revision of 
the final decisions of the Tax Court. It should be noted 


2 While we agree with the conclusion in the Reo Motors case, 
supra, that the Tax Court is, for practical purposes, a court it 
appears that its holding that the Tax Court has inherent powers 
allowing it to reconsider its decisions which have become final has 
been overruled by the decision in Lasky v. Commissioner, 352 
U.S. 1027, which is discussed herein. 


7 


that the only question presented in the Lashy case, and 
hence the only one decided therein was whether the Tax 
Court or the Court of Appeals had inherent power to 
alter a Tax Court decision which had become final and 
it was held that neither court had such inherent powers 
with respect to Tax Court decisions. Consequently we 
believe that the Lasky case must be interpreted as hold- 
ing nothing more than that the Tax Court is a tribunal 
whose powers and jurisdiction are derived from and are 
limited by statute and that it does not have any inherent 
powers such as those of a constitutional court. In pre- 
senting his argument in the Lasky case, the Commissioner 
of Internal Revenue emphasized that the question there 
did not turn upon whether the Tax Court was a court 
for any particular purpose. 

It can also be said here that it is not necessary for 
the appellees to show that the Tax Court is a court 
rather than an agency in order to sustain their position. 
Thus while we believe that the Tax Court is not an 
agency within the meaning of the Administrative Proce- 
dure Act, we also assert that even assuming arguendo 
that it is, the District Court’s decision herein should still 
be affirmed because the requirement relative to review, 
which we referred to above, can not be met. 

Section 10(b) of the Administrative Procedure Act 
(Appendix, infra) provides as to the judicial review al- 
lowed in paragraph (a) that 


The form of proceeding for judicial review shall he 
any special statutory review proceeding relevant to 
the subject matter i any court specified by statute 
or, in the absence or inadequacy thereof, any appli- 
cable form of legal action * * * in any court of com- 
petent jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal proceedings for 
judicial enforcement except to the extent that prior, 
adequate, and exclusive opportunity for such review 

is provided by law. (Italies supplied.) 
From the above provisions it is evident that even 
though the Tax Court is treated here as an agency, any 
review of its decisions must be confined to the procedure 
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set out in-the Internal Revenue Codes for such Codes are 
“relevant to the subject matter” and contain a “prior, 
adequate, and exclusive opportunity” for review of the 
Tax Court’s decisions. Section 1141 of the 1939 Code 
provides that the Courts of Appeals shall have exclusive 
jurisdiction to review decisions of the Tax Court. Sec- 
tion 7482\ of the Internal Revenue Code of 1954 contains 
the same provision. Such provisions definitely prohibit 
any review of the Tax Court’s decisions by another court 
except of course the Supreme Court which can review 
such decisions upon certiorari. 

Appellant attempts to avoid the effect of these Code 
provisions by relying upon three cases in which the 
Administrative Procedure Act was applied. The first of 
these is Shaughnessy v. Pedreiro, 349 U.S. 48, which 
holds, as appellant states (Br. 14), that administrative 
finality does not prevent review. Obviously that case is 
not applicable here for it arose under the immigration 
law and involved the question of whether a final depor- 
tation order of the Attorney General was subject to ju- 
dicial review and the Supreme Court held that it was. 
Of course the decision of a Tax Court is also review- 
able providing an appeal therefrom is taken within three 
months but the review must be by the proper Court of 
Appeals and not by a District Court, and as the appel- 
lant admits, it had already followed that .procedure be- 
fore it requested a second review of its case by the Dis- 
trict Court. 

The second case which appellant cites (Br. 16) is 
Stark v. Wickard, 321 U.S. 288 in which the question was 
whether an order of the Secretary of Agriculture in re- 
gard to the marketing of milk could be reviewed by the 
District Court of the District of Columbia. In holding 
that it could, the Supreme Court pointed out that there 
was no specific statutory provision for the review of such 
orders but heing of the opinion that judicial review was 
proper and intended, it held the case could be heard by 
the District Court for it said (p. 309) “there is no forum, 
other than the ordinary courts, to hear this complaint.”’ 
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But in matters pertaining to tax, Congress has specifically 
indicated what the procedure must be. 

Blackmar. v, Guerre, 342 U.S. 512, is the third case 
cited by appellant (Br. 17) and it too has no application 
here for it merely holds that one who wishes to have 
any administrative action reviewed judicially must file 
his suit in the jurisdiction where service can be obtained 
upon the officials involved, who in that ease were the 
Civil Service Commissioners and were in the District 
of Columbia. The appellees in this suit also have their 
headquarters in the District of Columbia but that fact 
does not giye.the- District Court jurisdiction in this suit. 

Finally, the appellant contends (Br. 18-19) that the 
Administrative Procedure Act should be applied here 
because the procedures which are specified by the Internal 
Revenue Codes and which it followed prior to the filing 
of this suit were not adequate and resulted in a denial 
of due process as guaranteed by the Constitution. In 
this connection, appellant asserts that it did not have 
any real or substantial hearing in the Tax Court because 
of the fraudulent returns filed | by its president. We shall 
discuss the matter of fraud below where we shall show 
that such fraud is not a sufficient basis for maintenance 
of this suit. But we point out here that the fraud was 
not discovered or brought to the Tax Court’s attention 
until long after its decision had become final.? 

Furthermore it is not material, as appellant seems to 
think, that_no evidence,was introduced when its case was 
first before the Tax Court; and also not material that 
the 1951 decision was based on a stipulation signed by 
the, Commissioner and by appellant’s attorney (against 
whom no charge of fraud was made) as to the deficiencies 


3 Actually, the appellant here did not bring the fraud to the 
Tax Court’s attention until sixteen months after it had been 
definitely ascertained and months before that appellant had reason 
to doubt the fraudulent returns made by its president. Neverthe- 
less the Tax Court did give it leave to file its motion to set aside 
the 1951 decision and after due consideration denied such motion 
on the ground of laches. See Jefferson Loan Co. v. Commissioner, 
249 F. 2d 364 (C.A. 8th). 
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and penalties due. It has long been held that a decision 
of the Tax Court is res judicata on the issue determined 
and must stand whether or not evidence has been intro- 
duced and findings of fact made by the Tax Court. It 
is equally well established that even when a taxpayer does 
not appear and his petition is dismissed for want of 
prosecution, the decision then entered by the Tax Court 
as to the deficiency is a sufficient determination of the 
ease by! that court and will bar the taxpayer from pro- 
ceeding in the District Court. Fiorentino v. Umited 
States, 226 F. 2d 619 (C.A. 3d); Monjar v. Higgins, 132 
F. 2d 990 (C.A. 2d); Resnik v. Welch, 37 F. Supp. 112 
(Mass.)! Consequently the Tax Court hearing was a 
proper one and there has been no denial of due process 
by the entry of that court’s decision. 


C. The Judicial Code confers no jurisdiction on the 
District Court in suits like the instant one 


As indicated above, the appellant also asserts (Br. 13) 
that the District Court had authority to take jurisdic- 
tion of this suit under the Judicial Code but ‘there is 
no discussion of this point in its brief. However we 
assume that appellant’s contention is based on those 
sections set out in the appendix to its brief (pp. 29-30). 
Besides those relating to declaratory judgments (re- 
ferred to in footnote 1), these sections of the Judicial 
Code are Section 1331 providing that District Courts 
shall have original jurisdiction of all civil actions if the 
sum involved exceeds $3,000; Section 1340 providing that 
District Courts shall have original jurisdiction of any 
civil action arising under any statute pertaining to in- 
ternal revenue and imports (except those within the ju- 
risdiction of the Customs Court), and Section 1346 pro- 
viding |that under the conditions designated District 
Courts ishall have original jurisdietion, with ‘the Court 
of Claims, in civil actions involving internal revenue 
illegally assessed or collected. 

In other words, the above sections not only confer 
general, jurisdiction on District Courts in certain civil 
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suits but also confer specific jurisdiction in suits for 
refunds of taxes, and appellant actually intends that this 
should be a refund suit. This is also shown by the com- 
plaint filed in the District Court. Thus although appel- 
lant- first indicated that it wanted the District Court to 
review and annul the 1951 Tax Court decision, it also 
prayed that it be granted a trial de novo on the issue 
on which that decision was determined and that judgment 
be entered against the United States for $115,560.25, 
which is the amount involved in the Tax Court case. 
(R. 2, 13.) We-submit that the District Court had no 
authority to’ grant the relief prayed for. 

No principle is more firmly established in tax law 
than the one holding that after the Tax Court has deter- 
mined a tax deficiency against a taxpayer no other court 
ean take original jurisdiction of the matter and can not 
of course order any refund of the taxes which the Tax 
Court has held to be due. Among the many cases so 
holding see Fiorentino v. United States, 226 F. 2d 619 
(C.A. 3d); Monjar v. Higgins, 132 F. 2d 990 (C.A. 2d); 
Cook v. United States, 108 F. 2d 804 (C.A. Sth), certi- 
orari denied, 310 U.S. 636; Continental Petroleum Co. v. 
United States, 87 F. 2d 91 (C.A. 10th), certiorari de- 
nied, 300 U.S. 679. Staten Island Shipbuilding Co. v. 
United States, 31 F. Supp. 166 (C.Cls.). 

It is equally well established that the neither the Tax 
Court nor the reviewing courts can vacate a decision of 
the Tax Court after such decision has hecome final. 
Lasky v. Commissioner, 352 U.S. 1027; Helvering v. 
Northern Coal Co., 293 U.S. 191; R. Simpson & Co. v. 
Commissioner, 321 U.S. 225, Kutner v. Commissioner, 245 
F. 2d 462 (C.A. 7th); Lenten v. Commissioner, 243 F. 2d 
907 (C.A. 7th); McCarthy v. Commissioner, 139 F. 2d 20 
(C.A. 7th); Denholm & McKay Co. v. Commissioner, 132 
F. 2d 243(C.A. 1st); White’s Will v. Commissioner, 142 
F. 2d 746CC.A. 3d); and Swall v. Commissioner, 122 F. 
2d 324 (C.A. 9th), certiorari denied, 314 U.S. 697. 

To those who think they have proper grounds for 
having a final Tax Court decision reconsidered, these 


rules may seem harsh but they are required by the man- 
date of Congress. As the Supreme Court has stated, the 
mainspring of the Tax Court’s jurisdiction is not general 
equitable principles but the Internal Revenue Code. Com- 
missioner Vv. Gooch Co., 320 U.S. 418, 422. And the en- 
tire scheme of both Internal Revenue Codes with re- 
spect to the jurisdiction of the Tax Court and the review 
of its decisions is based upon the congressional direction 
fixing a specific date upon which a decision of the Tax 
Court shall become final. 

The importance of the date when the Tax Court de- 
cision becomes final is apparent from the frequent ref- 
erences to it in the statutory procedure for the Tax 
Court and its place in the determination and assessment 
of taxes. Thus, the Commissioner is required in case of 
a deficiency to serve a notice of deficiency upon the tax- 
payer and he is prohibited from making an assessment 
of the deficiency until the expiration of the ninety days 
within which taxpayer may commence a proceeding in the 
Tax Court “nor, if a petition has been filed with the Tax 
Court, until the decision of the Tax Court has become 
final” (Italics supplied). See 272(a)(1) of the Code (Ap- 
pendix, infra). Moreover, if the Tax Court upon redeter- 
mination finds a deficiency, the deficiency shall be assessed 
and paid upon notice and demand when the decision of the 
Tax Court “has become final” (Italics supplied). Sec. 272 
(b) of the Code (Appendix, infra). Again, Section 272 
(h) (Appendix, infra) specifically provides that “the 
date on which a decision of the Tax Court becomes final 
shall be determined according to the provisions of sec- 
tion 1140” (Italics supplied). The reason for such par- 
ticularity as to the finality of the Tax Court’s decisions 
was explained in the committee report, which recom- 
mended the adoption of the predecessor of Section 1140, 
as Section 1005 of the Revenue Act of 1926, c. 27, 44 
Stat. 9. Such report states that since the statute of 
limitations is tolled during a Tax Court proceeding, but 
commences to run again when the decision becomes final, 
it is important to the timely collection of taxes that the 
Commissioner be able to compute accurately when the 
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statute starts to run again. Moreover, when a decision 
is rendered in favor of the Government, Section 1140 
provides a definite date when it may rely on the right 
to the deficiency determined thereon. The certainty and 
finality provided by Section 1140 (Appendix, imfra) is 
also a protection to the taxpayer whose financial inter- 
ests are involved. Thus it is plain that Congress had 
excellent reasons for declaring that when a decision of 
the Tax Court becomes final the case cannot thereafter 
be reconsidered by the Tax Court nor any other court 
either to review what the Tax Court has done or to hear 
the matter de novo. Consequently it is abundantly evi- 
dent that the District Court could not take jurisdiction 
of this suit under the provisions of the Judicial Code 
on which appellant relies or under any other provision 
therein. 


D. The District Court could not take jurisdiction of 
this suit under its general equity powers 


Appellant asserts further that it is entitled to invoke 
the jurisdiction of the District Court of the District of 
Columbia under “the common law equitable jurisdiction 
possessed by that court.” (Br. 13.) That contention is 
not amplified in the brief but presumably appellant thinks 
that such equitable powers require the District Court to 
take jurisdiction where fraud is discovered, as in this 
ease, after a decision has become final. The District 
Court did not agree and neither do we. 

Under our view of the law, it does not seem necessary 
to discuss such fraud because the jurisdiction of the 
District Court can not be determined either by the pres- 
ence or absence of fraud. However, as appellant has 
devoted a considerable portion of its brief (pp. 19-25) 
to. fraud and has cited a number of cases in which deci- 
sions have been set aside because of the subsequent dis- 
covery of fraud, we wish to point out briefly why the 
rule as to fraud, on which appellant relies, is not appli- 
eable here. 
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The rule, as stated by the appellant (Br. 25) is that 
after-discovered, extrinsic fraud is always an appropriate 
ground for relief against “so-called final judgments of 
courts or administrative agencies.” We accept that state- 
ment as correct but with the qualification that relief for 
fraud can be given only by a court which has previously 
had jurisdiction of the matter with which the fraud is 
connected or is legally authorized to take jurisdiction 
of such matter. Obviously the rule can not be applied 
without reference to the limits which have been placed 
on a particular court’s jurisdiction. From this it is ap- 
parent that the rule can not be applied here because the 
fraud which appellant complains of has no bearing on, 
or relation to, any suit which has ever been before the 
District Court or any suit of which it could properly take 
jurisdiction. As appellant admits, the fraud is traceable 
to its president who filed false returns for the years in- 
volved in the proceeding which appellant instituted in 
the Tax Court and which was ended there by the entry 
of a decision in 1951. Thus, although appellant com- 
plains of the fraud, the instant suit is basically a tax 
case, and it is amply clear for the reasons given above 
that the District Court can not take jurisdiction of such 
a tax matter. 

It isiof course unfortunate that the appellant is the 
victim of its president’s fraudulent acts but certainly the 
United States is in no way responsbile for acts of a 
president who was elected by appellant’s stockholders 
and allowed by them to run its business. There has been 
of course no charge of fraud against the Commissioner 
nor any against the attorney who represented the appel- 
lant in' the Tax Court. Consequently, while we do not 
think it is material to the issue here, we do not think 
the appellant is correct in assuming that the fraud of its 
president comes in the category of extrinsic fraud. In- 
stead we think it was intrinsic fraud and if that is cor- 
rect, the rule on which appellant relies could not be 
applied here even under his theory of the law. See 
Dowdy v. Hawfield, 189 F. 2d 637, 88 App. D.C. 241, 
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certiorari denied, 342 U.S. 830, United States v. Throck- 
morton, 98 U.S. 61. Also see Jefferson Loan Co. v. Com- 
missioner, 249 F. 2d 364 (C.A. 8th),* and Miller Rubber 
Co. v. Massey, 36 F. 2d 466 (C.A. 7th), certiorari denied, 
281 U.S. 749. 

The appellant filed its suit in the District Court be- 
cause, as it savs (Br. 25) there is no other place which 
has power to grant relief. In other words, it is ap- 
pellant’s primary argument that since it has been wronged 
by the fraudulent acts of its president, there should be 
a remedy in the courts, and as the Tax Court and the 
Court of Appeals for the Highth Circuit did not grant 
the relief it sought, then the District Court should have 
granted such relief. Obviously that is not a sufficient 
reason for filing this suit in the District Court. It is 
well settled that Congress may withhold the right to sue 
the United States completely or it may in its discretion 
establish and limit the terms upon which the United 
States and its officials may be sued. It is also true that 
Congress may and sometimes does create rights without 
creating a remedy, and there is no right of action against 
the United States in the courts without specific stat- 
utory authority. Cf. Hobby v. Hodges, 215 F. 2d 754, 
758 (C.A. 10th), Mechanics Educational Soc. of America 
v. Schauffer, 103 F. Supp. 130 (E.D. Pa.). Unfortunate 
as it may seem, this is a case in which the appellant 
has no right to maintain this suit in the District Court, 
but as that Court pointed out in its opinion (R. 21) the 
only means of redress in the present situation is through 
action by Congress. 


*As appellant asserts (Br. 12) that the Jefferson Loan Co. 
case, supra, is the first one squarely ruling that the Tax Court 
did not have power to correct a final judgment on the ground of 
fraud or mistake, we call attention to the similar facts in Kutner 
v. Commissioner, 245 F. 2d 462 (C.A. 7th). Lenten v. Commis- 
sioner, 243 F. 2d 907 (C.A. 7th), and Swall v. Commissioner, 122 
F. 2d 324 (C.A. 9th), certiorari denied, 314 U.S. 697. In all of 
those cases, it was held that the Tax Court’s decision, having be- 
come final, could not be set aside. 
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CONCLUSION 


The decision of the District Court is correct and should 
be affirmed. 


Respectfully submitted, 


Howarp A. HEFFRON, 
Acting Assistant Attorney 
General. 


LEE A. JACKSON, 

A. F. PRESCOTT, 

LOUISE FOSTER, 
Attorneys, 
Department of Justice, 
Washington 25, D. C. 


OLIVER GASCH, 
United States Attorney. 


May, 1959. 
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APPENDIX 
Internal Revenue Code of 1939: 


Sec. 272. ProcepuRE IN GENERAL. 


(a)(1) Petition to Tax Court.—If in the case of 
any taxpayer, the Commissioner determines that 
there is a deficiency in respect of the tax imposed by 
this chapter, the Commissioner is authorized to send 
notice of such deficiency to the taxpayer by registered 
mail. Within ninety days after such notice is mailed 
* * © the taxpayer may file a petition with the Tax 
Court for a redetermination of the deficiency. No 
assessment of a deficiency in respect of the tax im- 
posed by this chapter and no distraint or proceeding 

in court for its collection shall be made, begun, or 
prosecuted until such notice has been mailed to the 
taxpayer, nor until the expiration of such ninety-day 


period, nor, if a petition has been filed with the 
Tax Court, until the decision of the Tax Court has 
become final. * * * 


* * * ® 


(b) Collection of Deficiency Found by Tax Court. 
If the taxpayer files a petition with the Tax Court, 
the entire amount redetermined as the deficiency by 
the decision of the Tax Court which has become final 
shall be assessed and shall be paid upon notice and 
demand from the collector. No part of the amount 
determined as a deficiency by the Commissioner but 
disallowed as such by the decision of the Tax Court 
which has become final shall be assessed or be col- 
lected by distraint or by proceeding in court with 
or without assessment. 


(h) Final Decisions of Tax Court.—For the pur- 
poses of this chapter the date on which a decision 
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of the Tax Court becomes final shall be determined 
according to the provisions of section 1140. 


(26 U.S.C. 1952 ed., See. 272.) 


Sec. 277. Suspension or Runnine oF STATUTE. 


The running of the statute of limitations provided 
in section 275 or 276 on the making of assessments 
and the beginning of distraint or a proceeding in 
court for collection, in respect of any deficiency, shall 
(after the mailing of a notice under section 272(a)) 
be suspended for the period during which the Com- 
missioner is prohibited from making the assessment 
or beginning distraint or a proceeding in court (and 
in any event, if a proceeding in respect of the de- 
ficiency is placed on the docket of the Tax Court, 
until the decision of the’ Tax Court becomes final), 
and for sixty days thereafter. 


(26 U.S.C. 1952 ed., See. 277.) 


Sec. 322. Rerunps anp CREDITs. 


(c)® Effect of Petition to Tax Court.—If the Com- 
missioner has mailed to the taxpayer a notice of 
deficiency under section 272(a) and if the taxpayer 
files a petition with the Tax Court within the time 
prescribed in such subsection, no credit or refund in 
respect of the tax for the taxable year in respect 
of which the Commissioner has determined the de- 
ficiency shall be allowed or made and no suit by the 
taxpayer for the recovery of any part of such tax 
shall be instituted in any court except— 


(1) As to overpayments determined by a de- 
cision of the Tax Court which has become final: 
and 


5 Internal Revenue Code of 1954, Sec. 6512(a) (26 U.S.C. 1952 
ed., Supp. II, Sec. 6512(a)), is substantially the same. 
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(2) As to any amount collected. in excess of 
an amount computed in accordance with the de- 
cision of the Tax Court which has become final; 
and 

(3) As to any amount collected after the pe- 
riod of limitation upon the beginning of dis- 
traint or a proceeding in court for collection 
has expired; but in any such claim for credit or 
refund or in any such suit for refund the deci- 
sion of the Tax Court which has become final, as 
to whether such period has expired before the 
notice of deficiency was mailed, shall be conclu- 
sive. 


(26 U.S.C. 1952 ed., See. 322.) 


Sec. 1100° [As amended by Sec. 504(a) of the Rev- 
enue Act of 1942, c. 619, 56 Stat. 798]. Srarus. 


The Board of Tax Appeals (hereinafter referred 


to as the “Board”) shall be continued as an inde- 
pendent agency in the Executive Branch of the 
Government. The Board shall be known as The Tax 
Court of the United States and the members thereof 
shall be known as the chief judge and the judges of 
The Tax Court of the United States. 


(26 U.S.C. 1952 ed., See. 1100.) 


Sec. 1101. Jurispicrion. 


The Tax Court and its divisions sliall have such 
jurisdiction as is conferred on them by chapters 1, 
2, 3, and 4 of this title, by Title II and Title IIT 
of the Revenue Act of 1926, 44 Stat. 9, or by laws 
enacted subsequent to February 26, 1926. 


(26 U.S.C. 1952 ed., See. 1101.) 


®Sections 1100, 1101, 1140 and 1141 are either the same or 
substantially the same as Sections 7441, 7442, 7481 and T482 of 
the 1954 Internal Revenue Code, respectively. 
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Sec, 1140. Dare Wen Tax Court Decision Becomes 
Frat. 
The decision of the Tax Court shall become final— 
(a) Petition for Review Not Filed on Time.—Upon 
the expiration of the time allowed for filing a peti- 
tion for review, if no such petition has been duly 
filed within such time; or 
(b) Decision Affirmed or Petition for Review Dis- 
missed.— 


(1) Petition for certiorari not filed on tume.— 
Upon the expiration of the time allowed for fil- 
ing a petition for certiorari, if the decision of 
the Tax Court has been affirmed or the petition 
for review dismissed by the court of appeals and 
no petition for certiorari has been duly filed; or 
(2) Petition for certiorari denied—Upon the 
denial of a petition for certiorari, if the deci- 
sion of the Tax Court has been affirmed or the 
petition for review dismissed by the court of 
appeals; or 
(3) After mandate of Supreme Court—Upon 
the expiration of 30 days from the date of issu- 
ance of the mandate of the Supreme Court, if 
such Court directs that the decision of the Tax 
Court be affirmed or the petition for review dis- 
missed. 


(ce) Decision Modified or Reversed.— 


(1) Upon mandate of Supreme Court.—If the 
Supreme Court directs that the decision of the 
' Tax Court be modified or reversed, the decision 
' of the Tax Court rendered in accordance with 
' the mandate of the Supreme Court shall become 

final upon the expiration of 30 days from the 
| time it was rendered, unless within such 30 days 
either the Commissioner or the taxpayer has in- 
| stituted proceedings to have such decision cor- 
| rected to accord with the mandate, in which 
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event the decision of the Tax Court shall become 
final when so corrected. 

(2) Upon mandate of the court of appeals.— 
If the decision of the Tax Court is modified or 
reversed by the court of appeals, and if (1) the 
time allowed for filing a petition for certiorari 
has expired and no such petition has been duly 
filed, or (2) the petition for certiorari has been 
denied, or (3) the decision of the Court has 
been affirmed by the Supreme Court, then the 
decision of the Tax Court rendered in accord- 
ance with the mandate of the court of appeals 
shall become final on the expiration of 30 days 
from the time such decision of the Tax Court 
was rendered, unless within such 30 days either 
the Commissioner or the taxpayer has instituted 
proceedings to have such decision corrected so 
that it will accord with the mandate, in which 
event the decision of the Tax Court shall become 
final when so corrected. 


(d) Rehearing.—If the Supreme Court orders a re- 
hearing; or if the case is remanded by the court of 
appeals to the Tax Court for a rehearing, and if (1) 
the time allowed for filing a petition for certiorari 
has expired, and no such petition has been duly filed, 
(2) the petition for certiorari has been denied, or 
(3) the decision of the Court has been affirmed by 
the Supreme Court, then the decision of the, Tax 
Court rendered upon such rehearing shall become 
final in the same manner as though no prior deci- 
sion of the Tax Court had been rendered. 


(26 U.S.C. 1952 ed., Sec. 1140.) 


Sec. 1141. Courts or Review. 


(a) (as amended by See. 36, Act of June 25, 1948, 
c. 646, 62 Stat. 869, and Sec. 128, Act of May 24, 
1949, ¢. 139, 63 Stat. 89) Jurisdiction —The courts of 
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appeals shall have exclusive jurisdiction to review the 
decision of the Tax Court, except as provided in 
Section 1254 of Title 28 of the United States Code, 
in the same manner and to the same extent as deci- 
sions of the district courts in civil actions tried with- 
out a jury; and the judgment of any such court shall 
be final, except that it shall be subject to review by 
the Supreme Court of the United States upon cer- 
tiorari, in the manner provided in Section 1254 of 
Title 28 of the United States Code. 


(26 U.S.C. 1952 ed., Sec. 1141.) 


Sec. 1142.7 Petition ror REvIEw. 


The decision of the Tax Court rendered after Feb- 
ruary 26, 1926 (except as provided in subdivision 
(j) of section 283 and in subdivision (h) of section 
318 of the Revenue Act of 1926, 44 Stat. 65, 83 re- 
lating to hearings before the Tax Court prior to 
February 26, 1926) may be reviewed by a court of 
appeals, as provided in section 1141, if a petition 
for such review is filed by either the Commissioner 
or the taxpayer within three months after the deci- 
sion is rendered, or, in the case of a decision ren- 
dered on or before June 6, 1932, within six months 
after the decision is rendered. 


(26 U.S.C. 1952 ed., Sec. 1142.) 


7The corresponding section in the 1954 Code (Section 7483) 
reads as follows: 
SEC. 7483. PETITION For REVIEW. 

The decision of the Tax Court may be reviewed by a 
United States Court of Appeals as provided in section 7482 
if a petition for such review is filed by either the Secretary 
(or his delegate) or the taxpayer within 3 months after the 
decision is rendered. If however, a petition for such review 
is so filed by one party to the proceeding, a petition for re- 
view of the decision of the Tax Court may be filed by any 
other party to the procedeing within 4 months atfer such de- 
cision is rendered. 


(26 U.S.C. 1952 ed., Sere II, Sec. 7483.) 
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Administrative Procedure Act c. 324, 60 Stat. 237: 
Sec. 2. As used in this Act— 


(a) Agency.—“‘Agency” means each authority 
(whether or not within or subject to review by an- 
other agency) of the Government of the United States 
other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of 
Columbia. Nothing in this Act shall be construed to 


repeal delegations of authority as provided by law. 
*-?. @ 


(5 U.S.C. 1952 ed., See. 1001.) 


Sec. 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com- 
mitted to agency discretion— 


(a) Right of review—Any person suffering legal 
wrong because of any agency action, or adversely 


affected or aggrieved by such action within the 
meaning of any relevant statute, shall be entitled to 
judicial review thereof. 

(b) Form and venue of action—The form of pro- 
ceeding for judicial review shall be any special stat- 
utory review proceeding relevant to the subject mat- 
ter in any court specified by statute or, in the absence 
or inadequacy thereof, any applicable form of legal 
action (including actions for declaratory judgments 
or writs of prohibitory or mandatory injunction or 
habeas corpus) in any court of competent jurisdic- 
tion. Agency action shall be subject to judicial re- 
view in civil or criminal proceedings for judicial en- 
forcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is pro- 
vided by law. 


* * * * 
(5 U.S.C. 1952 ed., Sec. 1009.) 
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The District Court is a court of competent jurisdiction 
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tive Procedure Act. 


Appellees’ contention that the Tax Court decision is res 
judicata; that the Government is immune from suit; that 
the fraud involved is intrinsic and not extrinsic, and that 


the fraud was not in relation to a case in the District Court 
constitute grounds for affirmance of the District Court’s 
judgment dismissing appellant’s complaint are without 
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Summary of argument .... Prefaced 


The District Court is a court of competent jurisdic- 
tion within the purview of the Administrative 
Procedure Act by virtue of the jurisdiction 
granted it by Sections 1331-2 of the Judicial 
Code of the United States 

The Tax Court of the United States is an “agency” 
and not a “court” as those words are used in the 
Administrative Procedure Act 

Appellees’ contention that the Tax Court decision 
is res judicata; that the government is immune 
from suit; that the fraud involved is intrinsic and 
not extrinsic, and that the fraud was not in re- 
lation to a case in the District Court constitute 
grounds for affirmance of the District Court’s 
judgment dismissing appellant’s complaint are 
without merit 


A. & M. Brand Realty Corp. v. Woods, 93 F. S. 716 
Blackmar v. Guerre, 342 U. S. 512, 72 S. Ct. 410, 96 


Door v. Donaldson, 195 F. 2d 764 (C. C. A., D. C.).... 
Dowdy v. Hawfield, 189 F. 2d 637, 88 App. D. C. 241 


Fleming v. Federal Communications Commission, 225 
F, 2d 523 (C. C. A., D. C.) 


Johnson v. Towsley, 13 Wall. 72-91, 20 L. Ed. 485.... 


Kansas City Power & Light Company v. McKay, 225 
F. 2d 924 (U.S. C. A. D. C.) 


Reo Motors, Inc., v. Commissioner (6 Cir. 1955, 219 
F. 2d 610) 


iii 


United States v. Throckmorton, 98 U. S. 61, 25 L. Ed. 


Wilkinson v. Livingston (8th Cir., 1930), 45 F. 2d 


Statutes Cited. 


Administrative Procedure Act: 
Section 1009 (b) 
Section 1009 (c) 

Internal Revenue Code: 
Sections 1140-2 
Section 1141 

Judicial Code of the United States: 
Section 1331-2 


Textbook Cited. 
31 Am. Jur., p. 213, § 628 


The District Court Is a Court of Competent Jurisdiction 
Within the Purview of the Administrative Procedure 
Act by Virtue of the Jurisdiction Granted It by Sec- 
tions 1331-2 of the Judicial Code of the United States. 


The Appellees in their brief assert lack of jurisdiction 
in the District Court on three grounds, namely, 


The Administrative Procedure Act confers no jurisdic- 
tion on the District Court of the District of Columbia to 
review Tax Court decisions. 


The Judicial Code confers no jurisdiction on the District 
Court in suits like the instant case. 


The District Court could not take jurisdiction of this 
suit under its general equity powers. 


It will be helpful preliminary to discussion of these con- 
tentions to again outline the basis of Appellant’s claim for 
relief in the District Court. The Administrative Procedure 
Act says any person suffering ‘‘legal wrong’’ because of 
‘agency’? action is entitled to judicial review. Appellant, 
Jefferson Loan Company, suffered a legal wrong by the 
Tax Court decision of October, 1951; the decision is sub- 
ject to being held unlawful because of fraud. On review 
agency action is to be set aside if not in accordance with 
law, unwarranted by the facts or contrary to constitutional 
right. Appellant seeks to have the decision set aside for 
fraud. When the decision is vacated the continued reten- 
tion of Appellant’s $115,560.26 by the United States will 
be unlawful and can be ordered paid over with or without 
a money judgment. 


As Appellees point out in their brief, the Internal Reve- 
nue Code sets up a ‘‘special statutory review proceeding’’ 
respecting Tax Court decisions and in addition permits 
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suits against the United States for tax refunds. The tax- 
payer is put to an election and by following one procedure 
abandons the other. Limitations are prescribed after 
which neither remedy is available and the Tax Court de- 
cision is final. Appellees say the Internal Revenue Code 
procedure is exclusive and therefore forecloses all other 
courts from judicial examination of Tax Court decisions 
even where fraud is involved. 


Appellant’s position is that the Internal Revenue Code 
provisions are not exclusive in a case involving fraud be- 
cause of the provisions of the Administrative Procedure 
Act and the grant of jurisdiction to the District Courts 
under Sections 1331 and 1332 of the Judicial Code. Ap- 
pellant concedes, as this court has held, that the Adminis- 
trative Procedure Act does not itself establish jurisdiction 
in a court lacking jurisdiction, but the Act does grant a 
right of review by a court of competent jurisdiction. 


Such right of review thus created exists in a proper 
ease even though a limited ‘‘special statutory review pro- 
ceeding’? may be provided for under other provisions of 
law. The Act, contrary to Appellees’ assertion, expressly 
recognizes that other statutory review procedure may 
exist. In Section 1009 (c) it is expressly provided that 
there is a further review of agency action ‘‘for which there 
is no other adequate review in any court.’’ 


That the statutory review of Tax Court decisions under 
Sections 1140-2 of the Internal Revenue Code is inadequate 
in a fraud case is evidenced by the decision of the Eighth 
Circuit in this case since it found itself to be powerless 
under the foregoing statutory provisions to grant relief 
from a fraud infected decision of the Tax Court. The 
measure of such inadequacy lies in the fact that courts of 
-general jurisdiction, sitting in equity, have traditionally 
granted relief for fraud. The scope and function of review 
provided for by, the Administrative Procedure Act is dis- 
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cussed by this court in Kansas City Power & Light Com- 
pany v. McKay, 225 F. 2d 924 (U.S. C. A., D. C.). This 
court first noted that the Administrative Procedure Act 
does not itself establish jurisdiction in a court lacking 
jurisdiction, but held that ‘‘legal wrong’’ means such 
wrong as particular statutes and the courts have recog- 
nized as constituting grounds for judicial review, 1. ¢. 932. 
It was held that a private power company had no protect- 
able right to be free from competition and hence not a 
sufficient interest to maintain an injunction suit to restrain 
agency action. But this court said ‘‘we would certainly 
be prepared to hold in an appropriate case that one who 
complains of administrative action may find a remedy 
under the Act beyond the strict scope of judicial review 
recognized prior to its adoption’’ (1. c. 933). It is sub- 
mitted that the complaint in this case shows a legal wrong 
and an interest meeting the test of this court in the fore- 
going case. The interest here involved is the kind of inter- 
est recognized by the equity courts from the earliest times. 


In Door v. Donaldson, 195 F. 2d 764 (C. C. A., D. C.), 
this court said in a case involving an equitable proceeding 
for injunction ‘‘Though a suit to enjoin the carrying out of 
an administrative order is a form of a proceeding in equity, 
it is also a form of judicial review of administrative ac- 
tion’’ (1. ¢. 766). 


Again in Fleming v. Federal Communications Commis- 
sion, 225 F. 2d 523 (C. C. A., D. C.), speaking of the power 
to remand to reopen a record this court said, 1]. ¢. 526: 


‘‘In the Ford case, after appellate jurisdiction at- 
tached, the cause was returned, on petition of the 
Labor Board, so that the agency might make essential 
findings prior to a judicial decision. The Supreme 
Court’s view that such a procedure was proper rested 
not only on a statutory provision authorizing remand 
but also on the general equity powers which a court 
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exercises in reviewing administrative action. Upon 

such a review, a court 
‘may adjust its relief to the exigencies of the case 
in accordance with the equitable principles gov- 
erning judicial action. The purpose of the judicial 
review is consonant with that of the administra- 
tive proceeding itself,—to secure a just result 
with a minimum of technical requirements.’ 


These principles are not limited to cases in which an 
agency has made inadequate findings. They extend to 
cases where, even without fault of the agency, the 
state of the record may preclude a ‘just result.’ ’’ 


The review provided by the Act under the provisions of 
1009 (b) is any applicable form of legal action in any 
court of competent jurisdiction. 


The above cases show that exercise of equitable juris- 
diction is an established form of legal action used to review 
agency action. A case in point is Johnson v. Towsley, 13 
Wall. 72-91, 20 L. Ed. 485. Speaking of the finality of 
Department of Interior decisions respecting the land 
system of the government, the Supreme Court said, l. ¢. 
486-7: 

‘In the use of the word ‘final’ we think nothing 
more was intended than to say that, with the single 
exception of an appeal to his superior, the Secretary 
of the Interior, his decision should exclude further in- 
quiry in that department. But we do not see, in the 
language used in this connection, any intention to 
give the final decision of the Department of the In- 
terior, to which the control of the land system of the 
government had been transferred, any more conclusive 
effect than belonged to it without its aid. 

‘‘But while we find no support to the proposition 
of the counsel for plaintiffs in error in the special 
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provision of the statute relied on, it is not to be denied 
that the argument is much stronger when founded on 
the general doctrine that when the law has confided to 
a special tribunal the authority to hear and deter- 
mine certain matters arising in the course of its duties, 
the decision of that tribunal, within the scope of 
its authority, is conclusive upon all others. That the 
action of the Land Office in issuing a patent for any 
of the public land, subject to sale by preemption or 
otherwise, is conclusive of the legal title, must be 
admitted under the principle above stated, and in all 
courts, and in all forms of judicial proceedings, where 
this title must control, either by reason of the limited 
powers of the court, or the essential character of the 
proceeding, no inquiry can be permitted into the cir- 
cumstances under which it was obtained. On the 
other hand, there has always existed in the courts of 
equity the power in certain classes of cases to inquire 
into and correct mistakes, injustice and wrong, in both 
judicial and executive action, however solemn the form 
which the result of that action may assume, when it 
invades private rights; and by virtue of this power 
the final judgments of courts of law have been an- 
nulled or modified, and patents and other important 
instruments issuing from the Crown, or other execu- 
tive branch of the government, have been corrected 
or declared void, or other relief granted. No reason 
is perceived why the action of the Land Office should 
constitute an exception to this principle.’’ 


Within the scope of the foregoing cases the record here 
before the court shows a legal wrong, a right of review, 
an appropriate remedy and finally a court of competent 
jurisdiction. 


The District Court is a constitutional court possessing 
full equitable powers and has always exercised this juris- 
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diction to relieve parties to prior litigation from the effects 
of fraud which prevented the aggrieved party from having 
a real trial in the prior proceeding. 


The District Court is a court of competent jurisdiction 
within the contemplation of Section 1009 (b) of the Acts 
by virtue of Section 1331 of the Judicial Code granting 
to it jurisdiction of civil actions wherein the matter in 
controversy exceeds the value of $3,000.00 and arises under 
the laws of the United States. Appellant by its complaint 
for relief on the grounds of fraud respecting the 1951 de- 
cision ‘of the Tax Court necessarily placed in issue the 
validity, construction and effect of Sections 1140-2 of the 
Internal Revenue Code, upon which Appellee relies in con- 
tending that no other remedy is available 90 days after 
the entry of the Tax Court decision. Appellant’s complaint 
raises ‘the issue that the existence of fraud constitutes an 
exception to the so-called rule of finality. Appellant as- 
serted' a right, the determination of which required the 
District Court to construe and apply the foregoing sections 
of the Internal Revenue Code. The jurisdictional require- 
ments of Section 1331 are met since there exists a con- 
troversy under the law of the United States in that both 
the Administrative Procedure Act and the Internal Reve- 
nue Code require construction and application. 


Furthermore, the District Court is a court of competent 
jurisdiction within the contemplation of Section 1009 (b) 
of the Act by virtue of Section 1332 of the Judicial Code 
granting to it jurisdiction of civil actions wherein the 
matter in controversy exceeds $10,000.00, and is between 
citizens of different states. The Appellant is a corporation 
domiciled and having its principal place of business in 
the State of Missouri, and the defendants are all citizens 
of the District of Columbia or a state other than the State 
of Missouri. 
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Jurisdiction is also present because the Appellant claims 
its constitutional rights have been violated by a final deci- 
sion of an agency which, if allowed to stand, will amount 
to confiscation of its property and a denial of both sub- 
stantive and procedural due process contrary to the Fifth 
Amendment of the Constitution of the United States. As 
held by the District Court of the District of Columbia in 
A. & M. Brand Realty Corp. v. Woods, 93 F. S. 716, irre- 
spective of the review provisions of the Administrative 
Procedure Act where confiscation results from agency 
action jurisdiction is present on constitutional grounds. 


The Tax Court of the United States Is An ‘‘Agency’’ and 
Not a ‘‘Court’’ as Those Words Are Used in the 
Administrative Procedure Act. 


Appellees contend the Administrative Procedure Act 
only applies to ‘‘agencies’’ and excludes ‘‘courts’’; that 
the Tax Court is a ‘‘court’’ of limited jurisdiction not 
possessing inherent powers, but nonetheless a court as that 
term is used in the Act. Although the court in the Lasky 
case (235 F. 2d 97) specifically stated that the Tax Court 
was ‘‘merely an administrative agency’’, Appellees sug- 
gest that the opinion must be interpreted as holding 
nothing more than that the Tax Court is a tribunal whose 
powers and jurisdiction are derived from and are limited 
by statute and that it does not have any inherent powers 
such as those of a constitutional court (Appellees’ Brief, 


p. 7). 


Appellees argue that the Tax Court is a special kind of 
agency and a special kind of court. The position of Appel- 
lees that ‘‘agency’’ decisions are subject to review, and 
that Tax Court decisions are not, would, if sustained, 
ereate a class of so-called courts possessing no judicial 
power and endowed with an administrative finality not 
possessed by other agencies or the courts themselves. 
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Appellant submits that the word ‘‘court’’ in the Act 
has reference to constitutional courts. ‘‘Judicial review’’ 
is a phrase of art employed to bring to bear judicial ex- 
amination respecting administrative agencies. The very 
fact. that Congress has made decisions of the Tax Court 
subject to review by the Courts of Appeal shows that Con- 
gress did not consider the Tax Court a court in the sense 
used in the Act. The Act says ‘‘ ‘agency’ means each au- 
thority . . . of the Government of the United States other 
than Congress, the Courts . . .’’, ete. The Tax Court is 
an authority of the United States. 


Appellees’ alternative contention is that even if the Tax 
Court is an agency the Act does not apply because the Act 
says judicial review is to be any special statutory review 
proceeding relevant to the subject matter in any court 
specified by statute. Since the Internal Revenue Code has 
provisions respecting judicial review of Tax Court deci- 
sions by Courts of Appeal, it is said these provisions con- 
stitute a prior, adequate and exclusive method of review 
and prohibit review of Tax Court decisions by any other 
court.' The fallacy of this contention is that the Act spe- 
cifically anticipates that review statutes may be non-exist- 
ent or inadequate in either of which eventuality any appli- 
cable form of legal action is to be available in any court 
of competent jurisdiction. Giving effect to these provi- 
sions the word ‘‘exclusive’’ as used in Section 1141, In- 
ternal Revenue Code, relating to the review jurisdiction of 
Courts of Appeal, is not a prohibition closing the door to 
courts of competent jurisdiction. Especially is this so 
when the Eighth Circuit Court of Appeals, as in this case, 
has held its jurisdiction to act in its review capacity does 
not extend to setting aside Tax Court decisions for fraud 
because of lack of equitable jurisdiction in the Tax Court. 
By ‘‘inadequate’’ Congress expressed its intention that the 
additional judicial review be created by the Act to reach 
eases such as in this case where the existing review wholly 
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fails to provide relief. The scope of review is specifically 
stated to include the setting aside of agency actions. This 
is exactly what under the Internal Revenue Code review 
provisions the Appellate Court has held it cannot do. 


Appellees’ Contention That the Tax Court Decision Is 
Res Judicata; That the Government Is Immune From 
Suit; That the Fraud Involved Is Intrinsic and Not 
Extrinsic, and That the Fraud Was Not in Relation to 
a Case in the District Court Constitute Grounds for 
Affirmance of the District Court’s Judgment Dismiss- 
ing Appellant’s Complaint Are Without Merit. 


Appellees raise a false issue when they argue this is a 
tax case, a suit for refund, or redetermination of tax lia- 
bilities. Such is not the case. This is a case to set aside a 
decision of an agency for fraud. It is admitted Appellant 
owes no taxes. The decision which says it does is admit- 
tedly the result of fraud. The fraud issue was not tried in 
the Tax Court and cannot be res judicata. Equity cases to 
set aside for fraud result in nullifying the decision under 
attack. If res judicata were a defense the jurisdiction of 
equity would be frustrated and all decisions would be im- 
pervious to attack. Such is not the law. The rules alluded 
to by Appellees that ordinarily Tax Court decisions are 
final and cannot be vacated by it or the reviewing court 
and that once the Tax Court has determined a tax de- 
ficiency other courts do not take original jurisdiction are 
no more than an expression of the law respecting the final- 
ity of judgments. Appellant is relying on the established 
exception that the general rule gives way when fraud is 
involved. We are fully aware of the Doctrine of Immunity 
and that the United States is not to be sued without its 
consent. Blackmar v. Guerre, 342 U. S. 512, 72 S. Ct. 410, 
96 L. Ed. 524, reserves the question whether the Adminis- 
trative Procedure Act provides the consent. The purpose 
of the Act allowing judicial review and the setting aside 


ag | ae 


of agency action by implication carries with it the neces- 
sary consent of the United States for the reviewing court 
to enter all appropriate orders. Agency is defined as each 
authority of the government. Judicial review protects the 
citizen from unlawful agency action. The review is com- 
pletely ineffective absent consent of the United States to 
abide the reviewing court’s adjudication. 


The argument made that the fraud in this case is beyond 
the power of the District Court because the fraud was not 
perpetrated in a proceeding in that Court is not valid. It 
is the law that if the Court in which the fraudulent decision 
was rendered has power to act, then the decision should be 
set aside by such Court. Appellant proceeded on this 
assumption and followed Reo Motors, Inc., v. Commissioner 
(6 Cir. 1955, 219 F. 2d 610). It has now been determined 
that the Tax Court was without jurisdiction to act. In this 
situation the rule is that an action lies for equitable relief 
in a Court other than that which rendered the judgment 
(31 Am. Jur., p. 213, § 628). 


Appellees cite Dowdy v. Hawfield, 189 F. 2d 637, 88 
App. D. C. 241, a case involving perjury of witnesses in 
support of their view that intrinsic rather than extrinsic 
fraud is involved in this case, and that in such event the 
equitable jurisdiction of another court is not ordinarily 
invoked. Cited also is United States v. Throckmorton, 98 
U. S. 61, 25 L. Ed. 93. As has been pointed out in Appel- 
lant’s original brief in situations where fraud has pre- 
vented a real contest in the trial or hearing of the case 
this is extrinsic fraud. Throckmorton so holds. The 
fraud here involved effectually deprived Appellant of a 
real trial and hearing and is extrinsic fraud. The au- 
thorities cited in Appellant’s oe brief fully sustain 
this position. 


If Appellees intended to insinuate by the footnote on 
page 9 of their brief that the action of the District Court 
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is sustainable on the theory of laches because of a lapse 
of 16 months before Appellants proceeded in the Tax 
Court there is no merit to the suggestion. It is settled | 
law that absent disadvantage to the other party laches as 
not a defense. Wilkinson v. Livingston (8th Cir., 1930), 
45 F. 2d 465. The allegation of the complaint that the 
payment to and receipt by the United States of the monies 
could not and did not cause it to act or to refrain from 
acting is admitted by the motion to dismiss (JA 10). 


Appellees direct attention to the fact that Appellant 
prays, along with other relief, for a declaratory judg- 
ment notwithstanding the Declaratory Judgment Act ex- 
cepts controversies respecting federal taxes from its 
coverage. As herein pointed out, Appellant’s position is 
that this is not an action to determine or recover taxes. 
Furthermore, the Administrative Procedure Act specifi- 
cally includes declaratory relief as an appropriate rem- 
edy, and to that extent enlarges the remedies available. 


In conclusion Appellant respectfully submits that the 
District Court had jurisdiction to entertain the com- 
plaint, and that the judgment dismissing the same should 
be reversed. 


Respectfully submitted, 


MONROE OPPENHEIMER, 
1026 Woodward Building, 
Washington 5, D. C., 
Attorney for Appellant. 


FORREST M. HEMKER, 
EDWARD L. WIESE, 
GREENSFELDER, HEMKER & WIESE, 
705 Olive Street, 
St. Louis 1, Missouri, 
Of Counsel for Appellant. 
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Appellant, 
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CHARLES ROGERS ARUNDELL, CRAIG S. ATKINS, EUGENE 
BLACK, JOHN GREGORY BRUCE, MORTON P. FISHER, 
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WORTH KERN, CLARENCE P, Le MIRE, JOHN E. MUL- 
RONEY, JOHN EDGAR MURDOCK, CLARENCE V. OPPER, 
ALLIN H. PIERCE, ARNOLD RAUM, WILLIAM MILLER 
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Secretary of the Treasury of the United States in His Official 
Capacity, DANA LATHAM, Commissioner of Internal Revenue 
of the United States, in His Official Capacity, and UNITED 
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Appellees. 
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(Filed October 2, 1957.) 


UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Civil Action No. 2471-57. 


JEFFERSON LOAN COMPANY, INC., a Corporation, 
Suite 1212, 705 Olive Street, St. Louis, Missouri, 
Plaintiff, 
vs. 


CHARLES ROGERS ARUNDELL, CRAIG S. ATKINS, 
EUGENE BLACK, JOHN GREGORY BRUCE, MORTON 
P. FISHER, BRUCE M. FORRESTER, MARION J. HAR- 
RON, JOHN WORTH KERN, CLARENCE P. Le MIRE, 
JOHN E. MULRONEY, JOHN EDGAR MURDOCK, 
CLARENCE V. OPPER, ALLIN H. PIERCE, ARNOLD 
RAUM, WILLIAM MILLER DRENNEN, NORMAN O. 
TIETJENS, RUSSELL E. TRAIN, BOLON B. TURNER, 
ERNEST H. VAN FOSSAN, GRAYDON G. WITHEY, as 
Judges of The Tax Court of the United States, in Their 
Official Capacities, ROBERT B. ANDERSON, Secretary of 
the Treasury of the United States in His Official Capacity, 
DANA LATHAM, Commissioner of Internal Revenue of 
the United States, in His Official Capacity, and UNITED 
STATES OF AMERICA, 
Defendants. 


COMPLAINT (AS AMENDED).* 


(For Declaratory Judgment and Other Relief.) 


Jefferson Loan Company, Inc., complainant, for its com- 
plaint and cause of action states as follows: 


* As amended December 16, 1957, and reflecting substitution of parties 
defendant per order of Appellate Court of March 30, 1959. 
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1. That it is a corporation organized and existing under 
the laws of the State of Missouri. 


2. That defendants, Charles Rogers Arundell, Craig S. 
Atkins, Eugene Black, John Gregory Bruce, Morton P. 
Fisher, Bruce M. Forrester, Marion J. Harron, John Worth 
Kern, ‘Clarence P. Le Mire, John E. Mulroney, John Edgar 
Murdock, Clarence V. Opper, Allin H. Pierce, Arnold Raum, 
William Miller Drennen, Norman O. Tietjens, Russell BE. 
Train, Bolon B. Turner, Ernest H. Van Fossan and Graydon 
G. Withey are the Judges of The Tax Court of the United 
States and are made defendants in their official capacities. 


3. That defendant Dana Latham is the Commissioner of 
Internal Revenue of the United States and defendant Rob- 
ert B. Anderson is the Secretary of the Treasury of the 
United States, and they are made defendants in their official 
capacities. 


4. That the United States of America has an interest in 
the subject matter of this action and by reason thereof is 
made a defendant herein. 


5. That the amount involved in this action exceeds 
$3,000.00. 


6. That this court has jurisdiction of this action pursuant 
to the provisions of the Administrative Procedure Act, 
5 U. 8. C. A., Section 1001-1011; Article III of the Consti- 
tution of the United States; D. C. Code (1951) 11-305 and 
11-306, 28 U. S. C. A., Sections 1131, 1340, 1346, 2201 and 
2202. 


7. In compliance with 28 U. S. C. A., Section 2401, this 
action is commenced within six years of the entry of the 
decision of October 5, 1951, by The Tax Court of the United 
States, which decision is sought to be vacated and annulled 
by this action for the reasons hereinafter particularly 
averred. 
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8. On April 19, 1951, the then Commissioner of Internal 
Revenue assessed deficiencies in income taxes, personal 
holding company surtaxes and penalties against plaintiff, 
Jefferson Loan Company, Inc., for the fiscal years ended 
January 31, 1947 and 1948. On July 17, 1951, plaintiff filed 
a petition for redetermination of such deficiencies in The 
Tax Court of the United States. On September 27, 1951, 
Jefferson Loan Company, Inc., stipulated with the Com- 
missioner of Internal Revenue that it owed income taxes, 
personal holding company surtaxes and penalties for said 
two fiscal years in the total amount of $77,185.39 and deci- 
sion was entered accordingly by The Tax Court on October 
5, 1951. 


The aforesaid stipulation and decision were as follows: 


“‘It is hereby stipulated that there are deficiencies 
in Federal taxes and penalties due from the petitioner 
as follows: 


Deficiencies 
Penalties————_ 


Year Ended January 31, 1947 
Income 


$ 8,234.97 $3 4,117.49 
Year Ended January 31, 1948 
Income 
Personal Nolding Company Sur- 
tax 


$27,342.66 $13,671.33 $$ 6,835.66 

It is further stipulated that, effective upon the entry 
of the Court’s decision, petitioner waives the restric- 
tions, if any, contained in the applicable internal reve- 
nue laws on the assessment and collection of the de- 
ficiencies, plus statutory interest. 


Decision. 


Under written stipulation signed by counsel for the 
parties in the above-entitled proceeding, and filed with 
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the Court on September 27, 1951, at St. Louis, Missouri, 
it is 

Ordered and Decided: That there are deficiencies in 
taxes and penalties due from the petitioner as follows: 


Deficiency ‘Penalty: 


! Tax 50% 25% 
Year Ended January 31, 1947 


Income $ 513.35 None None 


Personal Holding Company Sur- 
$16,469.93 $ 8,234.97 $ 4,117.49 


None None 


Personal Holding Company Sur- 
WES “sisi ecera pievarelesesovcuscaveaun's eee $27,342.66 $13,671.33 $ 6,835.66 


Enter: 
Entered October 5, 1951. 
Served October 5, 1951.”’ 


9. The aforesaid stipulation as entered into by the par- 
ties did not embrace any facts on which said deficiencies 
or penalties were based; no hearing was had by The Tax 
Court for the introduction of evidence with respect to said 
deficiencies; and no issue of law or of fact was presented 
under said stipulation for determination to The Tax Court. 
No findings of fact were made and no opinion was rendered 
by The Tax Court. 


Thereafter, plaintiff paid to the Collector of Internal 
Revenue at St. Louis, Missouri, the entire amounts of said 
deficiencies in income tax, personal holding company sur- 
tax and penalties, together with statutory interest thereon, 
all in the respective sums and on or about the dates follow- 
ing: 


Dates of Amount of 
Payments Payments 
Year Ended January 31, 1947: 


Income tax 1, 1953 $ 513.35 


Personal holding company surtax 
and penalties thereon December 26, 1951 7,661.34 


Personal holding company surtax 
and penalties thereon 1953 21,161.05 


Interest on income tax 1953 145.63 


Interest on personal holding com- 
December 26, 1951 4,501.03 


1953 642.14 


Year Ended January 31, 1948: 


Personal holding company surtax 

and penalties thereon J $27,393.68 
Personal holding company surtax 

and penalties thereon 10, 15,000.00 
Personal holding company surtax 

and penalties thereon J 5,455.92 


Interest on personal holding com- 
pany surtax J 6,866.29 


Total payments $89,340.43 


10. Previous to said payments, plaintiff paid to the Col- 
lector of Internal Revenue at St. Louis, Missouri, income 
taxes for said two taxable years ended January 31, 1947, 
and January 31, 1948, shown due by its corporation income 
tax returns, the amount of taxes so paid and shown by said 
returns, and the amount of net taxable income shown by 


said returns being as follows: 


Net Taxable Income 
Income Tax 


Year ended January 31, 1947 $24,578.06 $ 5,644.51 
Year ended January 31, 1948 54,145.58 20,575.32 
Plaintiff did not file any personal holding company tax 
return for either of said taxable years ended January 31, 
1947, and January 31, 1948, because it was advised by com- 
petent counsel that it was not a personal holding company 
as defined in Section 501 of the Internal Revenue Code of 
1939. 


11. Subsequent to the order and decision of The Tax 
Court under the stipulation filed and subsequent to the vari- 
ous payments of taxes, penalties and interest as herein- 
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before alleged, plaintiff discovered and verified that it, its 
stockholders and its creditors had been victimized and de- 
frauded by the then president of plaintiff who was in 
charge of and directed the activities and operations of 
plaintiff during the taxable years in question and that 
incident thereto and as a part thereof gross overstatements 
of net income of plaintiff for the taxable years ended Jan- 
uary 31, 1947, to January 31, 1951, both inclusive, were 
made on the books and records of plaintiff, in annual audit 
reports, and in income tax returns, by 


(a) inclusion in income of interest and discounts 
which had not been, could not be, and never were re- 
ceived or collected; 


(b) failure to deduct losses on fictitious accounts 
which were purchased by plaintiff for substantial 
amounts and on which nothing was ever collected; and 


(e) failure to make proper additions to reserves for 
worthless and doubtful loans and accounts and incident 
thereto to charge off said worthless accounts known to 
be uncollectible; 


the result being that plaintiff had no taxable income for 
its fiscal years 1947 and 1948 and owed no taxes. 


12. At all times during the five taxable years ended Jan-~ 


uary 31, 1947, to January 31, 1951, both inclusive, and prior 
and subsequent thereto up to January 4, 1952, specifically 
including the time of filing of the petition for redetermina- 
tion and the stipulation, the operations and affairs of plain- 
tiff were under the active management, direction and con- 
trol of its president and its books and records were kept 
under his direction and control. Plaintiff’s income tax re- 
turns for all of said taxable years were signed by said presi- 
dent, the petition for redetermination was verified by said 
president, and the stipulation therein was signed by counsel 
employed by said president to represent petitioner. Plain- 
tiff’s annual audit reports for each of said five taxable 
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years were prepared and signed by a certified public ac- 
countant who was employed by plaintiff’s then president. 


13. At all times during said five taxable years and sub- 
sequent thereto up to January 4, 1952, none of the officers 
and directors of plaintiff were substantial stockholders of 
plaintiff. 


At all times during said five taxable years and prior and 
subsequent thereto up to January 4, 1952, the stockholders 
of plaintiff relied on its president to manage and direct its 
operations and affairs and relied on the annual audit re- 
ports prepared and signed by the certified public account- 
ant employed by him. 


14. On or about January 4, 1952, plaintiff made an assign- 
ment for the benefit of creditors. On or about March 14, 
1952, an involuntary petition in bankruptcy was filed 
against plaintiff by three banking institutions to which 
plaintiff was indebted, said proceeding being in the United 
States District Court, Eastern District of Missouri, Eastern 
Division (Docket No. 11,709), and plaintiff’s assets and the 
conduct of its business were delivered into the hands of a 
receiver who thereafter undertook to continue plaintiff’s 
business activities. The receiver in the bankruptcy proceed- 
ing, pursuant to an arrangement approved by the Court, 
transferred and delivered back to plaintiff and the charge 
and control of its entirely new officers and directors, all 
accounts receivable and other assets except certain cash 
retained to pay various expenses. Said receiver was dis- 
charged on February 3, 1955. On or about June 28, 1955, 
an indictment was returned by a United States Grand Jury 
sitting at St. Louis, Missouri, which indictment charged 
that the president of petitioner had devised a scheme to 
defraud certain banks and banking institutions located in 
the City of St. Louis, Missouri, and elsewhere, by means of 
false and fraudulent representations and promises, in that 
said individuals prepared and presented, and caused to be 
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presented, to said banks and banking institutions a false 
and fraudulent financial statement showing the financial 
condition of petitioner, said banks and banking institutions 
then having substantial outstanding loans made to plain- 
tiff, and in order to lead said banks to believe that plaintiff 
was entirely solvent and in a sound financial condition as 
shown by said false and fraudulent financial statement, and 
in order that said banks would not make immediate demand 
upon plaintiff for payment of said loans owing to them, and 
for the purpose of executing the aforesaid scheme, did place 
and cause to be placed in an authorized depository for mail 
matter a letter containing a financial statement purporting 
to show the solvent financial condition of plaintiff, to be 
sent or delivered by the Post Office establishment of the 
United States. Plaintiff’s president was subsequently con- 
victed. 


15. Plaintiff states that for a period of several years im- 


mediately prior to, during and subsequent to the two tax- 
able years ended January 31, 1947 and January 31, 1948 
the books and records of plaintiff were kept in a false and 
fraudulent manner and as part of a course of conduct, de- 
liberately and knowingly engaged in by its president for 
the purpose of concealing losses and the real financial con- 
dition of plaintiff from plaintiff’s majority stockholders 
and from the several banking institutions with which plain- 
tiff was doing business and to which it was then indebted 
to the extent of approximately $1,000,000.00, and that con- 
sistent’ with said purpose and in pursuance thereof said 
president caused income tax returns for the taxable years 
ended January 31, 1947 and January 31, 1948 to be pre- 
pared and filed which were grossly erroneous and which 
reported net taxable income when in truth and in fact there 
were losses, caused income taxes to be paid on account of 
said reported but nonexistent net taxable income, and au- 
thorized and directed the counsel then retained by its presi- 
dent to represent it in the proceedings before The Tax 
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Court to file the written stipulation herein referred to 
without disclosing to, or informing, said counsel of the 
absence of net taxable income, all in order to prevent dis- 
closure at that time of plaintiff’s true financial condition. 
Neither counsel who heretofore represented plaintiff nor 
counsel for the Commissioner of Internal Revenue was 
aware of the fact that plaintiff did not have any net tax- 
able income in either of the said two taxable years. The 
stipulation signed by said counsel and filed therein was 
predicated on the false and mistaken basis that plaintiff 
had net taxable income. 


16. Duc to the fraud and deceit practiced upon plaintiff, 
its stockholders and ereditors by its president during said 
taxable years ended January 31, 1947, and January 31, 1948, 
and prior and subsequent thereto, in the management, 
direction and control of the operations and affairs of plain- 
tiff, the keeping of plaintiff’s books and records, the prep- 
aration and circulation of annual audit reports, the filing 
of income tax returns, and filing of the stipulation as to 
deficiencies in The Tax Court, plaintiff and its majority 
stockholders had no knowledge of the erroneous nature of 
said books and records, audit reports, income tax returns 
and stipulation, and plaintiff, in the exercise of reasonable 
diligence and prudence, could not have discovered said 
gross errors, fraud and deceit prior to the time of actual 
discovery thereof as hereinafter alleged. 


17. The monies paid to the Collector of Internal Revenue 
at St. Louis, Missouri, by plaintiff, both prior and subse- 
quent to the order and decision of The Tax Court in pay- 
ment of purported income tax, personal holding company 
surtax, penalties and interest for the taxable years ended 
January 31, 1947, and January 31, 1948, all as hereinbefore 
alleged, constituted a wrongful misapplication of plaintiff’s 
funds to fictitious and non-existent liabilities, which mis- 
application was a violation by the then managing officer of 
plaintiff of the fiduciary relationship owed to plaintiff; that 
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such funds were trust funds rightfully the property of 
plaintiff and were not and could not be received and held 
by the Collector of Internal Revenue and by the United 
States under a claim of right in light of the true facts as 
hereinbefore alleged; that plaintiff was not, and is not, 
chargeable with knowledge of the wrongful acts and facts 
known only to its unfaithful officer at the time of the filing 
of the said stipulation and of the entry of the order and 
decision by The Tax Court, said officer being then en- 
gaged in a violation of his fiduciary duty to plaintiff; that 
the payment to, and receipt by, said Collector of Internal 
Revenue and the United States of said monies did not, and 
could not, cause them to act or refrain from acting in any 
respect affecting their rights; that under the facts herein 
set forth plaintiff is not estopped from seeking relief in this 
proceeding and unless relief be granted herein the United 
States will be unjustly enriched and retain funds to which 
it is not entitled, either in law or equity, and with respect 
to which the United States has no title. The order and deci- 
sion of The Tax Court which is sought hereby to be va- 
cated, set aside and revised is not a judgment of said Court 
representing findings of fact and application of law to facts, 
but is merely the agreement of the parties put into the form 
of an order and decision, and said agreement evidenced by 
said stipulation is predicated on a mutual mistake of fact 
induced by fraud. 


18. The fraud and deceit practiced upon plaintiff by its 
president while engaged in an illegal and unlawful scheme 
to conceal the financial condition of plaintiff from plain- 
tiff’s ‘stockholders and plaintiff’s creditors involved and 
affected plaintiff’s income tax liabilities and returns for its 
fiscal periods ending January 31, 1947, through January 
31, 1951; that the Commissioner of Internal Revenue after 
full investigation did, on or about March 7, 1955, refund 
to plaintiff $38,263.14 and abated deficiencies in the amount 
of $69,820.43 for plaintiff’s fiscal years ending January 31, 
1949, 1950 and 1951. 
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19. That the aforesaid fraud and deceit perpetrated by 
false books, records, audit reports and tax returns was so 
concealed and complicated as to require extensive audits 
and investigations to discover and verify the same; that 
plaintiff, shortly prior to October, 1955, completed the 
necessary investigations and verifications and determined 
the facts relative to such fraud and deceit which gave rise 
to the aforesaid stipulation and decision of The Tax Court 
of the United States, dated October 5, 1951, and did by 
leave of said court file therein on October 3, 1955, its mo- 
tion to withdraw said stipulation and to vacate and revise 
said October 5, 1951, decision. 


20. On November 16, 1955, plaintiff’s motion was heard 
and submitted, and on May 25, 1956, The Tax Court of the 
United States entered the following order: 


‘‘The premises considered, it is ordered and decided 
that the motion of the petitioner be and it is hereby 
denied in all respects.”’ 


21. Thereafter, on August 20, 1956, plaintiff duly filed its 
petition for review to the United States Court of Appeals, 
Eighth Circuit, and thereafter, on September 10, 1957, said 
review was argued and taken under advisement by the 
court. 


22. That defendant, Commissioner of Internal Revenue, 
contended in the hearing before The Tax Court of the 
United States that said court was without jurisdiction to 
entertain plaintiff’s motion to withdraw the stipulation and 
revise the decision of October 5, 1951, and contended on re- 
view that the Circuit Court of Appeals is without jurisdic- 
tion to grant relief on review. Plaintiff’s contention is to 
the contrary. 


23. Plaintiff was unable to exhaust the administrative 
procedure by review for the reason that the Circuit Court 
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of Appeals did not decide said review until more than six 
years had elapsed from October 5, 1951, the date of the 
decision of The Tax Court of the United States, and plain- 
tiff brought this action within six years of the entry of 
such decision to avoid the statute of limitations prescribed 
by Title 28, U. S. C. A., Section 2401, if applicable. 


24. That by its opinion rendered November 18, 1957 the 
United States Court of Appeals for the Eighth Circuit 
held and determined that The Tax Court of the United 
States and it as a Cireuit Court of Appeals were without 
jurisdiction of plaintiff’s motion to vacate and revise the 
October 5, 1951 decision; plaintiff states that plaintiff’s 
property has been taken without due process of law in 
violation of plaintiff’s constitutional rights under the 
Fifth Amendment of the Constitution of the United States 
in that plaintiff did not have due process of law respecting 
its tax liabilities or on its aforesaid motion and plaintiff’s 
property has been taken by the United ‘States without just 
compensation likewise in violation of the Fifth Amend- 
ment of the Constitution of the United States. 


25. The decision of The Tax Court of the United States 
of October 5, 1951 is unlawful by reason of the fraud 
hereinbefore alleged; that plaintiff had no real and sub- 
stantial hearing and was fraudulently prevented from pre- 
senting the true facts that it had no income for its tax- 
able years 1947 and 1948 and in fact owed no taxes for 
such years; that said decision of October 5, 1951 was, in 
law, arbitrary, capricious, an abuse of discretion and not 
in accordance with law and contrary to the constitutional 
rights of plaintiff and unwarranted by the true facts by 
reason of which such decision is subject to review and a 
trial de novo by this court as provided by the Administra- 
tive Procedure Act, 5 U. S. C. A., Sections 1001-1011, and 
pursuant to the common law equitable jurisdiction of this 
court. 
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26. Plaintiff is without remedy save by this action and 
will suffer irreparable injury in that $115,560.25 of its 
money will have been unlawfully appropriated by the 
United States unless relief be obtained in this action. 


Wherefore, plaintiff prays: 


(1) That plaintiff be granted a trial de novo on its com- 
path i. 
Nemesia. 


(2) The order, judgment and decree of this court vacat- 
ing, annulling and setting aside the stipulation and deci- 
sion of The Tax Court of ve United States of October 5, 
195i 


(3) Judgment against the United States for $115,560.25, 
together with mterest thereon from the respective dates” 
of payment of the amounts comprising said sum. 


(4) I alternative, a declaratory ju determin- 
ing the rights of plaintiff and defendants respecting said 
fund of $115,560.25 in the possession of the United States. 


(5) And plaintiff prays for all such further general 
general legal and equitable relief to which plaintiff is en- 
titled after hearing of this action, together with its legal 
costs herein expended. 


s/ Edward L. Wiese, 
s/ Forrest M. Hemker, 
705 Olive Street, 
St. Louis 1, Missouri, 
CHestnut 1-9090, 
s/ Monroe Oppenheimer, 
1026 Woodward Building, 
Washington 5, D. C., 


Attorneys for Plaintiff. 


ees 
[Filed December 16, 1957.) 


AMENDMENT TO COMPLAINT. 


Comes now the plaintiff, and by its attorneys, hereby 
amends its complaint in the following respects: 


By striking from line 4 of paragraph 21 on page 10 the 
following ‘‘and has not.’’ 


By striking all of line 5 of paragraph 21 on page 10. 


By striking from line 1 of paragraph 23 on page 10 the 
word ‘‘is’’? and inserting in lieu thereof the word ‘‘was.’’ 


By striking from line 3 of paragraph 23 on page 10 the 
word ‘twill’? and inserting in lieu thereof the word ‘‘did.”’ 


By striking from line 4 of paragraph 23 on page 10 the 
word ‘‘have’’ and inserting in lieu thereof the word ‘‘had.’’ 


By striking from line 5, paragraph 23, on page 10 the 
word ‘‘brings’’ and inserting in lieu thereof the word 
‘‘brought.’’ 


By striking from line 1 of paragraph 24 on page 11 the 
words ‘‘should it be’’ and inserting in lieu thereof the fol- 
lowing: ‘‘That by its opinion rendered November 18, 1957 
the United States Court of Appeals for the Eighth Circuit 
held and.’’ 


By striking from line 2 of paragraph 24 on page 11 the 
word ‘‘the’’ and inserting in lieu thereof the words ‘‘it 
as a’’ and by striking the word ‘‘are’’ and inserting in 
lieu thereof the word ‘‘were.”’ 


By inserting after the word ‘‘decision”’ in line 4 of para- 
graph 24 on page 11 the following ‘‘Plaintiff states that’’; 
by striking from line 4 the words ‘‘will have’’ and insert- , 
ing in lieu thereof the word ‘‘has.’’ 
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By striking from line 7 of paragraph 24 on page 11 the 
word ‘‘will’’ and inserting in lieu thereof the word ‘‘did’’; 
by striking from line 7 the word ‘‘had.”’ 


By striking from line 9 of paragraph 24 on page 11 the 
word ‘‘will’’ and inserting in lieu thereof the word ‘‘has.’’ 


s/ Edward L. Wiese, 
s/ Forrest M. Hemker, 
s/ Monroe Oppenheimer, 
1026 Woodward Building, 
Washington, D. C., 
Attorneys for Plaintiff. 


Certificate of Service. 


Monroe Oppenheimer certifies that he made service of 
the foregoing amendments to plaintiff’s complaint by mail- 
ing a copy thereof this 16th day of December, 1957, postage 
prepaid, to William P. Rogers, Attorney General of the 
United States, Department of Justice, Washington 25, 
D. C., Oliver Gasch, United States Attorney for the Dis- 
trict of Columbia, United States Court House, Washington, 
D. C., and Sylvia A. Bacon, Assistant United States Attor- 
ney, United States Court House, Washington, D. C. 


s/ Monroe Oppenheimer, 
Attorney for Plaintiff. 


(Filed July 17, 1958.) 


MOTION TO DISMISS. 


Come now the defendants by their attorney, Charles K. 
Rice, Assistant Attorney General, and, pursuant to Rules 
12 (b) (1), (6), respectfully move the Court to dismiss the 
complaint herein. As grounds for the said motion, the de- 
fendants respectfully show the Court that the Court lacks 
jurisdiction over the subject matter of this action by rea- 
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son of the express provisions of the Internal Revenue Code; 
that the Court lacks jurisdiction over the subject matter 
of this action under the express provisions of 28 U. S. C., 
Section 2201; that the complaint fails to state a claim upon 
which 'relief can be granted by reason of the fact that the 
subject matter of this action has already been adjudicated 
by a court of competent jurisdiction. 


s/ Charles K. Rice, 

Assistant Attorney General, 
s/ James P. Garland, 

Attorney, Department of Justice, 
s/ Jerome S. Hertz, 

Attorney, Department of Justice. 


Certificate of Service. 


Copy of the foregoing Motion to Dismiss was mailed to 
Monroe Oppenheimer, Esquire, attorney for the plaintiff, 


1026 Woodward Building, Washington, D. C., this 15th day 
of July, 1957. 


s/ Jerome S. Hertz, 
Attorney, Department of Justice. 


(Filed January 6, 1958.) 


MOTION FOR ADDITION OF PARTY PLAINTIFF. 


Comes now Jefferson Mortgage Company, Inc., a cor- 
poration incorporated under the laws of the State of Ala- 
bama, and moves the court for its order adding it as a 
party plaintiff, and as grounds for such motion states as 
follows: 


1. This is a civil action to obtain relief respecting pay- 
ments made to the United States in the amount of $115,- 
560.31 for taxable years ended January 31, 1947 and 1948 
by plaintiff, Jefferson Loan Company, Inc., for purported 
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taxes, penaliies and interest alleged to have been illegally 
collected and retained. 


2. That pursuant to a duly adopted plan of reorganiza- 
tion of the Jefferson Loan Company, Inc., plaintiff herein, 
to effect a change of its corporate domicile to the State of 
Alabama, said Jefferson Loan Company, Inc., caused the 
Jefferson Mortgage Company, Inc., to be organized under 
the laws of the State of Alabama and pursuant to such 
plan on or about January 31, 1958 executed a transfer of 
all its property, rights, choses in action and assets to said 
Jefferson Mortgage Company, Inc., in exchange for the 
stock of said Jefferson Mortgage Company, Inc., such stock 
being issued to the stockholders of the Jefferson Loan Com- 
pany, Inc., in the same proportion as said stockholders held 
the stock of the Jefferson Loan Company, Inc., a copy of 
said instrument of transfer being attached hereto as Ex- 
hibit A and incorporated herein by this reference. 


3. That pursuant to the plan of reorganization, on or 
about June 30, 1958 the Jefferson Loan Company, Inc., 
voluntarily dissolved under the laws of the State of Mis- 
souri; that under and by virtue of the laws of the State of 
Missouri for a period of two years after the date of dissolu- 
tion any suit or proceeding for any right or claim existing 
and any liability incurred prior to dissolution of a corpora- 
tion is authorized to be prosecuted or defended by the 
corporation in its corporate name. 


4. That the reorganization above described did not 
change the beneficial ownership of the claim and action as- 
serted herein, said beneficial ownership by operation of 
law being in the same parties who were the stockholders 
of the Jefferson Loan Company, Inc., and who are now 
holders in the same proportions of the stock of the Jeffer- 
son Mortgage Company, Inc. 


5. That Jefferson Mortgage Company, Inc., by reason 
of the foregoing is a proper party in interest respecting 
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the action and claim asserted herein and is a proper party 
plaintiff to be joined with said Jefferson Loan Company, 
Ine. 


Wherefore, Jefferson Mortgage Company, Inc. prays 
this Court for its order adding Jefferson Mortgage Com- 
pany, Inc., as a party plaintiff, and for such other orders 
as the Court deems appropriate in the premises. 


Jefferson Mortgage Company, Inc., 
s/ Willam A. Lubel, 
President. 
s/ Edward L. Wiese, 
s/ Forrest M. Hemker, 
705 Olive Street, 
St. Louis 1, Missouri, 
Attorneys for Petitioner Jeffer- 
son Mortgage Company, Inc., 


s/ Monroe Oppenheimer, 
1026 Woodward Building, 
Washington 5, D. C., 
Attorneys for Petitioner Jeffer- 
son Mortgage Company, Inc. 


Receipt of copy acknowledged this 24 day of December, 
1958. 
s/ Jerome S. Hertz, 
Attorney for Defendants. 


State of Alabama | ae 
County of Mobile | 


William A. Lubel, of lawful age, being first duly sworn 
on his oath states that he is the President of Jefferson 
Mortgage Company, Inc., an Alabama Corporation, movant 
in the above and foregoing motion, and that the matters 
and things stated therein are true to the best of his knowl- 
edge, information and belief, and that Exhibit A attached 
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to said motion is a true, exact and correct copy of the as- 
signment of January 31, 1958 referred to in said motion. 


William A. Lubel. 


Subscribed and sworn to before me this 15 day of De- 
cember, 1958. 
s/ Mabel Elizabeth Eberlein, 
(Seal) Notary Public. 


My commission expires Sept. 12th, 1962. 


My term expires: 


State of Alabama 
County of Mobile 


This Indenture, made and entered into this the 3lst day 
of January, 1958, by and between Jefferson Loan Company, 
Ine., a corporation organized under the laws of the State 
of Missouri, qualified to do business in the State of Ala- 
bama, the grantor, and Jefferson Mortgage Company, Inc., 
a corporation organized under the laws of the State of 
Alabama, the grantee, 


Witnesseth: 


Whereas, the grantor, pursuant to a plan of reorganiza- 
tion adopted by it for the purpose of changing its domicile 
to Alabama, and for the purpose of changing its name 
agreed to cause the grantee to be organized under the 
laws of the State of Alabama and to transfer all assets 
of whatsoever description to the grantee, when formed, in 
exchange for the assumption by the grantee, of all obliga- 
tions and liabilities on the part of the grantor and the 
issuance by the grantee to the stockholders of the grantor 
of the capital stock of the grantee in the same proportions 
in which they held stock in the grantor; and the grantee 
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has heretofore been formed pursuant to such plan and 
agreement; 


Now, Therefore, in consideration of the premises and in 
consummation of such plan and purposes and in considera- 
tion of the issuance by the grantee of its capital stock in 
accordance therewith, receipt whereof is hereby acknowl- 
edged, the grantor does hereby Sell, Convey, Transfer, Set 
Over and Assign unto the grantee, all and singular, its 
property, rights, choses in action and assets of whatso- 
ever description and wherever located, but without thereby 
in any way limiting the generality hereof the following: 


All accounts receivables, mortgages, vendor’s liens, 
promissory notes, choses in action, monies, lands, and 
personal property of every kind and description. 


To ‘Have And To Hold, together with all and singular, 
the rights, members, privileges, improvements and ap- 
purtenances thereunto belonging or in anywise appertain- 
ing, unto the said grantee, its successors and assigns for- 
ever. 


And the said grantee, by the acceptance hereof, does 
hereby assume and agree to pay all liabilities and obliga- 
tions on the part of the grantor. 


In Witness Whereof the grantor has caused its corpo- 
rate name to be hereunto signed by its officers thereunto 
duly authorized, as of the day and year hereinabove first 
written. 


Jefferson Loan Company, Ince, 


s/ W. A. Lubel, 
President. 


Attest: 


Mayer Mitchell, 
Secretary. 


State of Alabama 
County of Mobile ; 


I, the undersigned authority, a Notary Public in and 
for said state and county, hereby certify that W. A. Lubel 
and Mayer Mitchell, whose names as President and Secre- 
tary, respectively, of Jefferson Loan Company, Inc., are 
signed to the foregoing instrument and who are known 
to me, acknowledged before me on this day that being in- 
formed of the contents of the instrument, they as such 
officers and with full authority, executed the same volun- 
tarily for and as the act of said corporation. 


Given under my hand and seal this the 31st day of 
January, 1958. 
s/ Marilyn G. Stuard, 
(Notary Seal) Notary Public, Mobile 
County, Alabama. 


(Filed January 7, 1959.) 


MEMORANDUM OPINION. 


The defendants’ motion to dismiss is granted. 


The Court is of the opinion that the only means of redress 
for the plaintiff in the present situation is through the 
action of Congress. 


s/ Edward A. Tamm, 
Judge. 
Dated: 1/7/59. 


(Filed February 6, 1959.) 


NOTICE OF APPEAL. 


Notice is hereby given this 6th day of February, 1959, 
that plaintiff, Jefferson Loan Company, Inc., hereby appeals 
to the United States Court of Appeals for the District of 
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Columbia from the judgment of this Court entered on the 
7th day of January, 1959, in favor of defendants and 
against said plaintiff, granting defendants’ motion to dis- 
miss plaintiff’s complaint. 


Monroe Oppenheimer, 
1026 Woodward Building (5), 
Attorney for Plaintiff. 


Serve’ (1) Attorney General of the United States, 

Department of Justice, 
Washington 25, D. C., 

(2) United States Attorney for the District 

of Columbia, 

United States Court House, 
Washington 1, D. C., 

(3) Charles K. Rice, Esq., 
Department of Justice, 
Washington 235, D. C., 


Attorneys for Defendants. 


(Filed March 2, 1959.) 


JUDGMENT. 


The plaintiff having filed its complaint herein on Octo- 
ber 2, 1957, and, by agreement of the parties, with the 
consent of the Court, the defendants having filed a mo- 
tion to dismiss the said complaint on July 15, 1958, and 
the Court having carefully considered the briefs and argu- 
ments of counsel and having filed its Memorandum Opin- 
jon on January 7, 1959, finding the law to be in favor of 
the defendants; it is, 


Ordered and Adjudged that the plaintiff’s complaint be, 
and the same hereby is, dismissed with prejudice. 


= 99 
Done in Open Court at Washington, D. C., this 2 day of 
March, 1959. 


Edward Tamm, Jr., 
United States District Judge. 


No Objection as to Form. 


Monroe Oppenheimer, 
Counsel for the Plaintiff. 


(Filed March 3, 1949.) 


NOTICE OF APPEAL. 


Notice is hereby given this 3rd day of March, 1959, 
that Jefferson Loan Company, Inc., hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
Qnd day of March, 1959, in favor of defendants against 
said plaintiff, dismissing plaintiff’s complaint with preju- 
dice. 

s/ Monroe Oppenheimer, 
1026 Woodward Building (5), 
Attorney for Plaintiff. 


Serve (1) Attorney General of the United States, 

Department of Justice, 
Washington 235, D. C., 

(2) United States Attorney for the District 

of Columbia, 

United States Court House, 
Washington 1, D. C., 

(3) Charles K. Rice, 
Department of Justice, 
Washington 25, D. C., 

Attorneys for Defendants. 
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DOCKET ENTRIES. 


1957 
Oct. 2—Complaint, appearance filed. 


Oct. |2—Summons, copies (23) and copies (23) of Com- 
plaint issued +1-20 inclusive serv. 104-57; #21, 
22 serv. 10-4-57; U. S. Atty. serv. 10-3-57; Atty. 
General serv. 10-8-57. 

Nov. 6—Stipulation postponing deft’s time to answer until 
60 days after a final decision has been entered 
upon the petition for review filed by pltf. (fiat) 
Siriea, J. 

Dec. 16—Amendment of pltf. to complt.; ¢/m 12-16-57, 
filed. 


1958 


July 17—Motion of defts. to dismiss; appearance of Charles 
K. Rue, James P. Garland, Jerome S. Hertz as 
attys. for defts.; c/m 7-15-58 P & A; M. E. filed. 


July 31—Motion of pltff. for additional time to file P & A 
in opposition to the defense motion to dismiss, 
consent, filed. 


July 31—Order extending pltff’s time to file opposition to 
motion to dismiss to and including September 1, 
1958. McLaughlin, J. (N). 

Aug. 29—Motion of pltff. for additional time to file P and A 
in opposition to motion to dismiss; consent, filed. 


Aug. 29—Order extending time to file opposition to deft’s 
motion to dismiss, to and including Oct. 1, 1958. 
Pine, Jr. (N). 


Sept. 23—Order extending pltf’s time to file opposition to 
motion to dismiss to & incl. Nov. 1, 1958. 
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Sept. 24-—Motion of pltf. for additional time to file P & A 
in opposition to defts. motion to dismiss; no ob- 
jection per attys for defts., filed. 


Oct. 31—P & A in opposition to defts’ motion to dismiss; 
c/s 10-21-58 filed. 

Dee. S—Motion to dismiss argued & taken under advise- 
ment (reporter, Ida Watson). 


Dec. 23—Supplemental memorandum for defts. filed. 


1959 


6—Motion of pltff. for addition of party pltff; ¢/s 
19-24-58. Exhibit 1 filed. 


6—Reply brief of pltff in opposition to deft’s supple- 
mentary memo in support of motion to dismiss; 
e/m 1-6-59 filed. 


7—Memorandum opinion granting motion to dismiss. 
Tamm, J. (N). 
6—Notice of appeal of pltff. Deposit by Oppen- 


heimer $5.00. (Copies mailed to U.S. Atty., Atty. 
Gen. and Charles K. Rice.) filed. 


Feb, 11—Cost bond on appeal of pltff. with National 
Surety in the sum of $250.00 approved; Power of 
Attorney attached to pond. (Fiat) McGuire, J. 


Mar. 2—Judgment dismissing complt. with prejudice. (N) 
Tamm, J. 


Mar. 3—Notice of appeal of pltf; deposit by Oppenheimer 
$5.00. (Copies mailed to Atty. Gen., U. 8. Atty. 
& Charles K. Rice.) filed. 


Mar. 11—Cost bond approved. 


Mar. 11—Cost bond on appeal of Plaintiff with National 
Surety Corp. in the sum of $250.00 approved. 
Fiat—McGuire, J. 
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IN THE 


United States Court of Appeals 


For tHe District oF CoLtumMBiA CIRCUIT 


No. 15,012 


Locau No. 636 or THE Unirep AssociaTION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pipe FITTING 
InpustTRyY oF THE UniTeED States anp Canapa, AFL-CIO, 
AND ITs Business AGENT Tim McCarruy anv irs PRESIDENT 
Wuuro B. Keuiey anp Unitep ASSOCIATION OF JOURNEYMEN 
AND APPRENTICES OF THE PLUMBING AND Pipe Fiuttinc 
Inpustry oF THE Unitep StaTes anp Canapa, AFL-CIO, 
Petitioners, 


Vv. 


NationaL Lasor Rexations Boarp, Respondent. 


On Petition for Review of an Order of the 
National Labor Relations Board 


BRIEF OF PETITIONERS 


STATEMENT OF THE ISSUES 


I. The ‘‘fabrication’’ clause in the National Agreement 
between the United Association and the National Con- 
structors Association provided that: 


Articte II: Erection 


(A) Pipe work of every description being installed 
under the supervision of the employer employing 
Journeymen of the United Association in the Plumbing 
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and Pipe Fitting Industry, must be handled, assembled, 
erected and installed by Journeymen members of the 
United Association. 


(B) It is understood by the Parties of this Agree- 
ment that the pre-fabrication of welded pipe formations 
two and one-half inches and over in diameter and all 
pipe bends, bends two and one-half inches and over in 
diameter may be performed at the site of the job or in 
the plant of the employer, employing Journeymen of 
the United Association at the prevailing building con- 
struction wage rates in effect wherever the employer’s 

lant may be located. 


-  (C) The Local Unions of the United Association 
\ reserve the right to refuse to handle, erect or install 
| fabricated materials sent to the job that have not been 
|. fabricated by Journeymen members of the United 
Association, receiving the prevailing building con- 
struction wage rate in effect wherever the pipe fabrica- 

_ tion shop may be located. 


Tur Work To Be PerrorMeED In THE FIELD SuHauy INCLUDE: 


1. Unloading, handling and erecting of material. 
2. ' Installation of hangers and supports. 
3. Making of all bends with a nominal diameter of two 
inches or less. 
4.' Cutting and threading all pipe with a nominal 
diameter of two inches or less. 
5.' The attaching and assembling of all pipe fittings 
‘and valves whether welded, screwed or flanged, 
except as noted in Paragraph ‘‘B”’ of this Article. 


The first question presented is whether the Board prop- 
erly concluded that such clause was not essentially differ- 
ent in nature and legal effect from a “‘hot cargo clause’, 
and that the union’s conduct in this case was for objec- 
tives proscribed by Section 8(b)(4)(A) rather than in 
furtherance of a primary, contractual dispute. 


2. Whether the Board properly concluded in the cir- 
cumstances of this case that the unions by their conduct 
on the River Rouge project engaged in, and induced and 
encouraged employees of United Engineers to engage in 
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a strike or concerted refusal in the course of their em- 
ployment, within the meaning of Section 8(b)(4)(A). 


3. Whether, in the circumstances of this case, the Board 
properly concluded that there was a refusal by the unions 
to refer pipefitters to United Engineers. If so, whether, 
in the circumstances of this case, the Board properly con- 
eluded that the pipefitters were “employees’’ of United 
Engineers within the meaning of Section 8(b)(4)(A), and 
that the refusal to refer constituted a strike and/or the 
inducement and encouragement of employees to engage in 
a strike or a concerted refusal in the course of their em- 
ployment, within the meaning of Section 8(b)(4)(A). 


4. Whether the Board’s order is valid and proper under 
the Act, and the Constitution of the United States. 


STATEMENT OF THE CASE 


United Engineers, in January of 1957, had a contract with 
Detroit Edison for the construction of a power plant at 
River Rouge. Pipefitters were employed by United Engi- 
neers on the construction of this contract under a collec- 
tive bargaining agreement between United Engineers and 
the United Association. One of the terms of this agree- 
ment was a fabrication provision that provided that all 
pipe shall be fabricated at job site by journeymen pipe- 
fitters, with an option to the contractor of subcontracting 
the fabrication of pipe 214 inch and over to fabricating 
shops that are in agreement with the United Association 
and pay the prevailing building and trade wage. The 
Board found that petitioners United Association and Local 
636, induced and encouraged United Engineers’ pipefitters 
at the River Rouge project to engage in a strike and a 
concerted refusal in the course of their employment to 
handle or install Westinghouse prefabricated pipe, for the 
unlawful objective of forcing or requiring Detroit Edison 
to cease doing business with Westinghouse or with any 
other person who did not have a contract with United Asso- 
ciation, or to force or require United Engineers to cease 
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to do business with Detroit Edison. Contrary to the Trial 
Examiner, the Board found that by refusing to refer pipe- 
fitters to United Engineers, petitioners induced and en- 
couraged employees of United Engineers to engage in a 
‘<strike or a concerted refusal in the course of their em- 
ployment to perform services for objects proscribed by the 
Act.” 

The petitioners challenged the Board’s findings of fact 
and conclusions of law that the fabrication clause is a 
‘thot eargo’’ clause, that it engaged in a secondary boy- 
eott in violation of Section 8(b)(4)(A), or that a refusal 
to refer men constitutes a strike or a concerted refusal to 
perform services in the course of employment within the 
meaning of Section 8(b)(4)(A). 


I THE BOARD'S FINDING OF FACT 


A. United Engineers’ Contract With United Association 
and Detroit Edison 

United Engineers and United Association have continu- 
ously, since 1947, been parties to a collective bargaining 
agreement that contained as one of its terms the fabri- 
cation provision here in issue (J.A. 350, 351). The rela- 
tionship had been one of peaceful and harmonious labor 
relations. United Engineers was first engaged in 1947 
by Detroit Edison as a general contractor on power plants, 
and the pipefitters employed on these projects worked un- 
der the terms and conditions of the National Agreement 
(J.A. 346, 347). Under its contract with Detroit Edison, 
United Engineers had the basic responsibility for building 
the power plant by furnishing skilled labor and supervis- 
ing the handling and erection of the turbine generator 
(J.A. 347). All material and equipment were to be pur- 
chased and furnished by Edison. Under the contract, 
Edison retained the sole control over all the purchasing 
of all material and equipment and made the policy deci- 
sion as to what portions of the work should be performed 
by United Engineers and what portion should be sub- 
contracted by Edison (J.A. 346-349). 
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B. Advance Warning by Edison That It Did Not Intend to 
Permit United Engineers to Live Up to Its Contract With 
United Association 

At a meeting on December 12, 1956 between Detroit 

Edison and United Engineers, Detroit Edison inquired of 

United Engineers whether it could erect pipe fabricated 

by the Crane Company at its Chicago plant. Mr. Johnson, 

Vice President of United Engineers, informed Detroit 

Edison that such a purchase would be in violation of its 

contract with United Association which United Engineers 

was obligated to perform (J.A. 353). By letter dated 

December 31, 1956, Detroit Edison informed United Engi- 

neers that it objected to the agreement between United 

Engineers and the United Association signed March 7, 

1956, (G.C. Ex. 31, J.A. 285) and directed United Engi- 

neers that they “not make agreements with any union or 

other group which would in any way restrict freedom of 
choice of purchasing without first obtaining written ap- 

proval from us’’ (J.A. 285). 


C. Westinghouse Pipe, in Violation of Fabrication Provision, 
Arrives on Job Site, January 21, 1957 


On the morning of January 21, 1957, two gondola-type 
loads of Westinghouse pipe, of varying sizes including pipe 
2% inch and under, arrived at the River Rouge job site 
(JA 356). This pipe was for installation in the turbine 
generator purchased by Edison from Westinghouse’. The 
pipe had been prefabricated, that is, cut, bent and welded 
at Westinghouse’s South Philadelphia works, a shop that 
was in agreement with the International Union of Elec- 
trical Workers and did not pay the prevailing building 
and trades wage rate (J.A. 349, 358). No arrangements 

1The Trial Examiner found that it was Detroit Edison’s policy to purchase 
a turbine unit as a complete package, that is, a complete operating unit 
containing everything that goes on a generator from the turbine stop valve 
to the generator leads and all appurtenances, It should be pointed out with 
respect to this so-called package that the package was a generator 6 stories 
high with over 3000 ft. of pipe that come to jobsite piecemeal and took over 
two years to assemble. Detroit Edison had complete control and discretion 


over what was or was not included in the package and it was Detroit Edison’s 
decision that the package included the entire turbine with thousands of feet 


of pipe. 
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were made that day for unloading the pipes. The next 
morning, Timothy McCarthy, Business Agent of Local 636 
telephoned Brown, Construction Manager of United En- 
gineers, and informed him that the carloads of Westing- 
house pipe were in violation of the fabrication provision 
of the National Agreement. McCarthy suggested that 
Brown’ send a wire to the International at Washington, 
D. C. and request that an International organizer be as- 
signed 'to the job. Brown contacted Johnson who approved 
this procedure® (J.A. 357). 

On January 24, Bradshaw visited the job site and dis- 
cussed the matter with Brown and his assistant Oleksiak 
but when it became apparent that no settlement could be 
reached* Brown, at the suggestion of Bradshaw, sent a 
telegram to General President Schoemann requesting a 
meeting between Schoemann and Johnson of United Engi- 
neers. Pending the meeting with the officials of the United 
Association, Johnson arranged with John McCartin, As- 
sistant to the President, for the unloading of the pipe and 
the placing of it in storage, and on February 25, Johnson 
met with McCartin in Washington. McCartin refused to 
waive the violation of the fabrication provision and sug- 
gested that Johnson take the matter up with the National 
Constructors Association (J.A. 365). 


2 The grievance procedure of the National Agreement requires the calling 
in of an International representative where a dispute is not settled between 
the business agent of the local union and the contractor. The procedure 
followed in this case was in accordance with the grievance provision of the 
National Agreement. 


3 Bradshaw refused to waive the breach of the provision of the collective 
bargaining agreement that all pipe 2% inch and under be fabricated on job 
site, on the basis that the pipe had not been pre-tested. The United Association 
and the National Contractors had agreed that with regard to steam turbine 
power generators, where the manufacturer of the turbine pre-run and pre-test 
the turbine before it was installed in pipe fabricated for this pre-run test 
which had been installed on the turbine would be handled by the pipefitters 
under the fabrication clause. The turbine had not been pre-run or pre- 
by Westinghouse and the prefabricated pipe was therefore not pre-run or 
pre-tested pipe. 
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D. The United Engineers Repeatedly Attempted to Persuade 
Detroit Edison to Allow It to Live Up to Its Collective 
Bargaining Agreement With United Association 

Prior to meeting with McCartin on February 25, John- 
son had met with Detroit Edison on February 4 with the 
avowed purpose of persuading Detroit Edison to allow it 
to live up to its collective bargaining agreement with the 

United Association in regard to the fabrication of pipe 

which historically had been the work of the United Asso- 

ciation pipefitters. Detroit Edison rejected all efforts of 
persuasion at this meeting and again at a meeting on 

February 26 (J.A. 364, 366). Upon being informed by 

Brown on March 1 that Detroit Edison was considering 

the filing of an unfair labor practice charge, Brown met 

with Detroit Edison on March 8 in an attempt to dissuade 

Detroit Edison from its position. Cissler, President of 

Detroit Edison, informed Johnson that Edison had a pur- 

chasing policy which ‘‘would not be affected by any labor 

agreements United Engineers might possess’’ (J.A. 366). 

After this meeting, Johnson ordered Brown to proceed 

and request the fitters to erect Westinghouse pipe. Up to 

this time no order had been given to the fitter to erect the 
pipe and 80 fitters on the project had been continuously 

at work on the erection of the turbine (J.A. 366). 


E. Questioning of Pipe Fitters on March 12 and 13 Directed 
by Attorneys for Detroit Edison and Westinghouse to 
Gather Evidence for Unfair Labor Practice Charge 


On March 12, a meeting was held at River Rouge at- 
tended by the representatives of Detroit Edison, Westing- 
house and their attorneys. Brown was present on behalf 
of United Engineers, and was instructed to order Dallam, 
General Superintendent of United Engineers, to order Kel- 
ley, General Piping Foreman of United Engineers, to in- 
stall the Westinghouse pipe. Dallam told Kelley that he 
wanted the pipe erected. After making a call and finding 
that the dispute had not been settled, Kelley refused. Dal- 
lam went to Kelley’s office where he instructed Yard Fore- 
man Morgan and Turbine Room Foreman Stolliker to 
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erect the Westinghouse pipe and that he wanted to know 
whether they would do it, Morgan replied, ‘‘Not unless it 
be first: broken down’’ and Stolliker shook his head in the 
negative (JA 368, 370). Dallam then went to the third 
floor of the turbine room where he met three men in Stol- 
liker’s crew and individually told each of the three pipe- 
fitters that he wanted them to start working on Westing- 
house pipe. Each, in turn, replied, ‘‘No, unless I am in- 
structed to do so by the Union’? (JA 368-370). Dallam 
returned to the attorneys’ meeting and it was decided that 
there was not sufficient evidence for an unfair labor prac- 
tice charge, and he was instructed to ask all of the pipe- 
fitters the same questions. On the following day, March 
13, Dallam, acting on instructions proceeded to interview 
75 to 80 pipefitters. He individually asked each of the 
pipefitters three questions prepared by the attorneys. 
The questions were: (1) ‘‘Will you erect the Westing- 
house Pipe’’; (2) ‘‘If not, why not?’’ and (3) ‘‘If the 
Union O.K.’s it, will you erect the Westinghouse pipe?’’ 
Dallam subsequently directed Kelley to go along and Kel- 
ley accompanied him during the interviews and kept silent. 
All the' pipefitters answered the first question in the nega- 
tive, and in response to the second question, the pipe- 
fitters variously stated in substance that they required 
the approval of their business agent or of their foreman 
or instructions from the Union or the local. All the pipe- 
fitters answered the third question in the affirmative (JA 
370-372). 


F. Brown, on March 13, on Instructions From the Attorneys, 
Called the Union Hall for Men 


At the conclusion of the poll, Brown telephoned Norman 
McShane, Business Agent of 636, and told McShane ‘‘that 
we are way behind on this No. 2 unit and Westinghouse 
pipe must be erected.’’ Brown ordered twelve men and 
a foreman to report to start erection on the Westinghouse 
pipe. McShane stated that he would make a note of the 
request (JA 372). On the next day, March 14, Brown 
sent a letter to McShane confirming the telephone con- 
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versation. (G.C. Ex. 35, J.A. 286) On either the 14th or 
15th of March, Brown called Johnson and informed him 
of his action in calling 636 for men, and also stated he 
had been instructed to write to the International for men. 
Johnson objected violently to the action of Brown and in- 
structed Brown to withdraw his letter requesting men‘ 
(J.A. 120-122). 


G. Breach of Contract Damage Action Filed by United 
Association Against United Engineers 

On April 12, 1956, the United Association filed a civil 
action in the United States District Court in Philadelphia 
against United Engineers for breach of contract and re- 
quested specific performance of the fabrication provision 
in the 1956 National Agreement (G.C. Ex. 18, J.A. 256). 
On April 23, United Engineers entered into an agree- 
ment with the United Association to the effect that the 
United Engineers would rot press the Union to erect the 
pipe in dispute and would keep the status quo, namely, the 
retraction and withdrawal of the letter of March 14, 1956 
by Brown to Local 636 until a hearing had been held in 
Philadelphia in the civil action. This stipulation was made 
part of the record in the Philadelphia case (G.C. Ex. 36, 
J.A. 287). The following day Johnson informed Brown 
of this arrangement and told Brown not to press Local 
636 for the men on the job to erect Westinghouse pipe or 
to request pipefitters at St. Clair until the matter was set- 
tled in Philadelphia. Brown informed Dallam of this ar- 
rangement and Dallam, in turn, relayed these instructions 
to the superintendent at St. Clair (J.A. 164, 165-166, 172). 

4 The Trial Examiner found Brown had not informed Johnson until April 
15 of the verbal and written requests to 636 for additional pipefitters but 
Johnson testified that he learned of it on the 14th or 15th of March. (J.A. 120- 
122) It is submitted that the Trial Examiner’s finding is erroneous because 
the instruction to write the International had been given at the same time 
Brown was ordered to write the Local. In view of the swiftness of Brown’s 
letter to the Local and his readiness to carry out instructions, the Inter- 


national would have been notified long before April 15 if the order had not 
been countermanded before this time. 
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H.| Pipefitters Resume Work on Westinghouse Pipe 


The Federal District Court, on May 17, by a memoran- 
dum opinion, indicated that the Court would grant the 
Board’s petition for a 10(1) injunction. On the following 
day, during the course of the argument on the scope of 
the injunction, the attorney for Local 636 announced to the 
Court that the pipefitters had been directed to install the 
pipe (J.A. 374). On May 17, the Court issued a prelim- 
inary injunction. 


I. As a Result of the May 20 Agreement Between United 
Engineers and United Association, Detroit Edison Cancels 
Its Contract With United Engineers 
On May 20, 1957, at the request of United Engineers, 
a meeting was held in Washington with the United Asso- 
ciation to discuss the problems that had arisen under 
United Engineers’ National Agreement. The result of 
this meeting was the execution of an agreement dated 
May 20, 1957, which, in substance, provided that on its part 
United Engineers would live up to the terms and condi- 
tions of its collective bargaining agreement and would 
not request pipefitters for St. Clair nor transfer any 
pipefitters from River Rouge to St. Clair until United 
Engineers could assure the United Association that De- 
troit Edison and United Engineers would abide by the 
terms and conditions of the National Agreement. The 
United Engineers agreed to advise Detroit Edison that it 
intended to live up to all the terms and conditions of the 
National Agreement. On its part, the United Association 
agreed to furnish the necessary men to complete the power 
generators, Units 2 and 3, at River Rouge and that, in the 
collective bargaining agreement which was being nego- 
tiated between the National Constructors Association and 
the United Association, United Engineers would be entitled 
to no better or no worse terms and conditions than any 
other contractor covered by the National Agreement (J.A. 
375-377). 
United Engineers informed Detroit Edison of this agree- 
ment with United Association by letter dated May 22 
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1957, (G.C. Ex. No. 21(a), J.-A. 259) and, on June 11, 1957, 
Detroit Edison cancelled its contract with United Engi- 
neers for the power generator Unit 5 at St. Clair (G.C. Ex. 
46, J.A. 298). 


IL THE BOARD’S CONCLUSIONS OF LAW 


Adopting the finding and the conclusion of the Trial 
Examiner that Kelley, the General Foreman of United 
Engineers, was acting not as a representative of manage- 
ment, but as an instrumentality of the respondents, the 
Board concluded that Kelley by his silence when the pipe- 
fitters were questioned on March 12 and_13 induced_or 
encouraged the-pipefittersto—cngage in a concerted _re- 
fusal to work or to engage in a strike against ‘the Westing- 
house pipe (J.A. 321). The Board further found that Stol- 
liker and Morgan were employees within the meaning of 
the Act. The Board concluded that upon the General 
Counsel’s proof Stolliker and Morgan were employees, it 
was incumbent upon respondents to produce evidence that 
these individuals were supervisors (J.A. 322). 

The Board adopted the conclusions of the Trial Exam- 
iner that the conduct of respondent was for an unlawful 
objective. The Trial Examiner based his conclusion of 
unlawful objective upon the conctusion that the fabrica- 
tien provision was not a Work jurisdiction provision™~but 
a “‘hot eargo’’ clause and that, accordingly, United Engi- 
neers was a neutral employer and the target or objéctive 
of Tespondents’ Conduct was to force United Engineers to 


cea z 53 ct O wiouse. @ 


The Trial Examiner conel 
pipefitters to Detroit Edison projects did not constitute a 
form of strike or unlawful inducement or an encourage- 
ment of employees violative of the Act, because any em- 
ployment relationship had not yet been established be- 
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tween United Engineers and the other contractors on the 
one hand, and the men who were not referred on the other 
hand. The Board reversed the Trial Examiner and con- 
cluded that the members of Local Union 636 occupied a 
statutory status of “employees’’ when respondents refused 
to refer them to work with United Engineers because the 
National Agreement contemplates ‘‘an established arrange- 
ment and course of employment’’ affecting members of the 
Union which has sufficient characteristics of ‘‘certainty and 
continuity’? to warant the conclusion that ‘‘they are em- 
ployees’’ even though they do not stand in ‘‘proximate 
relation to employer and employee’’ (J.A. 328-329). 


Il. THE BOARD’S ORDER 


The Board ordered the petitioners to cease and desist 
from engaging in a strike or inducing or encouraging the 
employees of United Engineers or any other employer to 
engage in a strike or a concerted refusal in the course of 
their employment where an object was to force or require 
the United Engineers or any other employer to cease using, 
handling or purchasing materials that were fabricated in 
violation of the fabrication provision of the National Agree- 
ment. 

The Board further ordered that petitioners cease en- 
gaging in a strike and inducing or encouraging the employ- 
ees of United Engineers or any other employer signatory 
to the National Agreement by refusing upon the request 
of such employers to refer members of Local 636 to work 
for said employers where an object was to force United 
Engineers or any other employer to cease using, handling 
or purchasing materials fabricated in violation of the 
National Agreement (J.A. 332, 333). 

The Board further ordered the Union to take the fol- 
lowing ‘affirmative action: (1) Notify the members of the 
Local 636 that they had no objection to their installing 
or handling pipe which has been prefabricated by any em- 
ployer whose employees are not members of respondents’ 
Unions (J.A. 334); (2) Notify members of the Local that 
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any previous instructions, requests or appeals which re- 
spondents had made against installing, or handling that 
are in violation of the fabrication clause of the National 
Agreement had been withdrawn and that the fabrication 
provisions of the National Agreement did not preclude the 
handling of piping that violated such clauses (J.A. 334); 
(3) Notify members of the Local that no member would 
be disciplined or penalized for working on pipe that vio- 
lated the National Agreement (J.A. 334); (4) Repeat and 
emphasize to members of the Local in response to in- 
quiries by members the facts of the Board’s decision (J.A. 
335). 


SUMMARY OF ARGUMENT 
1 


The economic history of the fabricating provision, and 
the scope and nature of the National Agreement, make it 
clear that this fabrication provision guarantees to em- 
ployees covered by the Agreement work jurisdiction at 
the construction wage rate. Such a clause is judicially 
recognized as a term and condition of employment and a 
mandatory subject of collective bargaining. By failing to 
understand the nature of this clause, the Board has erro- 
neously concluded that the Union’s conduct in this case 
was for an unlawful objective, and that United Engineers 
was a neutral, when in fact and in law it was a primary 
party. 

I 


The Board’s finding of inducement and encouragement 
consisted of Kelley’s silence during the polling of em- 
ployees. Kelley’s silence, under the circumstances of this 
case, cannot, as a matter of law, constitute inducement or 
encouragement. 


It 
The refusal to refer was not a strike or concerted refusal 
to perform service in the course of employment because: 
(1) there was no cessation of employment, and (2) there- 
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fore no strike and (3) no inducement or encouragement 
because the prospective pipefitters were never employed. 


IV 


The order of the Board is clearly improper in failing to 
distinguish between the subcontracting requirement of the 
fabrication clause and the work jurisdictional require- 
ment of all pipe 214 inch and under being fabricated on 
job site. Further, such a broad order based on a single 
unfair labor practice on March 12 and 13 with an employer 
who has amicably settled the suit goes beyond the evi- 
dence supported by the unfair labor practice and lacks 
in justification. 


L THIS! DISPUTE WAS A PRIMARY DISPUTE ARISING OUT OF 
A VIOLATION OF THE FABRICATION PROVISION, A CON- 
TRACTUAL PROVISION WHICH PERTAINED TO THE DIRECT 
EMPLOYMENT RELATIONS OF UNITED ENGINEERS AND 
ITS PIPEFITTER EMPLOYEES 

“Section 8(b)(4)(A) must be interpreted and not merely 
read literally,’ Seafarers International Union v. National 
Labor Relations Board, (C.A. D.C. 1959) U.S. App. 
D.C. , 265 F.2d 585, 48 LRRM 2465. Properly inter- 
preted, this section of the Act does not proscribe primary 
action by a union for a legitimate labor dispute with an 
employer. National Labor Relations Board v. Denver 
Building Trades, 341 U.S. 675, 686-687; International 
Rice Milling Co. v. National Labor Relations Board, 341 
US. 665, 672-673°; DiGiorgio Fruit Corp. v. National La- 
bor Relations Board, (C.A.D.C. 1945) 89 U.S. App. D.C. 
359, 191 F.2d 642, 649, cert. den. 342 U.S. 869. 

The determination of whether conduct is primary or sec- 
ondary is always a difficult problem but, following the 
guidance of the Supreme Court in Local Union 1976, 

5 The Supreme Court cited with approval the Board’s decision in Ou 
Workers, etc. (Pure Oil Co.), 84 NLRB 315 and United Electrical etc. Union 
(Ryan Construction Co.), 85 NLRB 417. In Pure Oi and Ryan, supra, the 
Board refused to give a literal interpretation to Section 8(b) (4) (A) but held 
in applying this section of the Act a distinction must be made between 


primary and secondary action if effect was to be given to the Congressional 
intent. 
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UBCéJ v. National Labor Relations Board, 357 U.S. 292, 
and focusing attention on the relationship of the striking 
employees to their immediate employer, the line of de- 
marcation between primary and secondary conduct can be 
drawn.’ Thus,if an employer is unconcerned and has no 
dispute with the strikin, ing employees, he is a neutral em- 
ployer protected _by Section Sib) (4)(A) Applying this 
principle to the refusal of the Carpenter employees to 
handle manufactured doors under the hot goods clause of 
their contract, the Court concluded the refusal was in no 
way related to the work jurisdiction nor the wage struc- 
ture of the Carpenters employees of the immediate em- 
ployer but was related to whether the employees_of some 
other employer were members of the Union. The struck 


mary nature, The employer is not a neutral an 
rectly involved in the subject matter of the dispute. To 
phrase it differently, where the target of the union’s con- 
duct is the employment policy of the employer, the dis- 
pute is of a primary nature. For example, a dispute aris- 
ing out of safety provisions or wage provisions of a col- 
lective bargaining agreement is of a primary nature. 
Likewise, where an employer by contractual agreement 
has agreed that work shall be done by employees of a bar- 
gaining union, for example fabrication by pipefitters, he 
cannot violate that contract and assign the work to another 
6The Court held that the basic purpose was not the protection of primary 


employers or the protection of the public or consumers but Congress’ purpose 
was more narrowly conceived as: 
‘6... aimed... to restrict the coercion of neutral employers, themselves 
not concerned with the primary labor dispute through the inducement of 
their employees to engage in strike or concerted refusals to handle goods.’’ 
The characterization of secondary boycott in such terms is in accord with 
the widely cited definition of secondary boycott in Judge Learned Hand’s 
decision in IBEW v. NLRB, 181 F.2d 34, affmd. 341 U.S. 694. 
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group of employees. The union may strike to protect its 
contract. National Association of Broadcasting Engi- 
neers and Technicians, 105 NLRB 355. Similarly, con- 
tractual provisions prohibiting the subcontracting of work 
presently being performed by employees in the collec- 
tive bargaining agreement unit Timken Roller Bearing 
Company, 70 NLRB 500, reversed on other grounds, 161 
F.2d 1949; International Brotherhood of Teamsters, Local 
249 and Polar Water Company, 120 NLRB 155, 163. 
Houghton v. Woodworkers, AFL-CIO (U.8.D.C. of Ore- 
gon) 44 LRRM 2046 or, contractual provisions limiting the 
selection of contractors to those meeting equal terms and 
conditions of employment are all terms and conditions of 
employment of a primary nature and mandatory subjects 
of collective bargaining, Teamsters Local 24 v. Oliver, 358 
U.S. 283. Such provisions are direct frontal attacks on 
protecting the wage rate of employees and prohibiting 
vices and schemes for the escaping of the payment of 
union wages. 

It is submitted that the economic history of the fabrica- 
tion provision and a proper understanding of the scope 
and nature of the National Agreement makes it clear that 
the fabrication provision relates directly to the work juris- 
diction and wage rate of the pipefitter employees of 
United Engineers and that any dispute arising out of this 
contractual term and condition of employment was a pri- 
mary dispute. 


A. The Fabrication Provision Was Made Necessary in the 
1930’s by the Advent of Welding in Order to Guarantee 
to the Pipefitters Exclusive Work Jurisdiction Over the 
Fabrication of Pipe 


As the Economic Brief points out, the craft of the pipe- 
fitter consists of joining together random lengths of pipe 
into a unified piping system carrying any type of liquid. 
Until 1920, all pipe was joined together by mechanical 
joints at job site, the fabricating or making of which was 
one of the pipefitter’s skills, and part of his craft. With 
the advent of welding, some contractors established fab- 
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ricating shops staffed with non-union mechanics at lower 
wage rates and working conditions than those paid to 
unionized pipefitters to fabricate welded pipe joints.” Aided 
by (1) insurance company requirements that welded pres- 
sure piping systems be performed according to certain 
specifications and by welders who had been tested and 
certified; (2) the non-transferability of certification from 
one contractor to another, and (3) false propaganda dis- 
couraging the welding of pipe joints at construction sites, 
a few contractors and fabricating shops were acquiring a 
monopoly of certified welders, and a monopoly on the art 
of welding. The result was that the fabrication of pipe, 
vhich traditionally had been the work of the craft of the 
journeyman pipefitter, was moving from job site to fabri- 
eating shops, to be performed by half-trained mechanics 
at sub-standard wage rates and conditions. 


.. To Protect Its Craft Jurisdiction, the United Association Adopted a 
Policy of Requiring Contractors to Fabricate All Pipe at Job Site 
With a firm belief that, given the same wage rate, pipe 

could be economically fabricated on job site, the United 

Association, to protect the craft of the pipefitter and his 

wage rate, advocated in the 1930’s that all local unions 

require that the fabrication of all pipe be done at the job 
site by the pipefitter. This belief that pipe could be eco- 
nomically fabricated in the field was based upon the con- 
viction that with the training of journeymen pipefitters in 
the skill of welding, the establishment of uniform welding 
tests and procedures, providing for transfer’ ‘lity of cer- 
tification, there would be greater productivity in the in- 
dustry. The United Association, together with the Na- 
tional Contractors Association, embarked upon a unified 

7 The manufacturing of pipe should be distinguished from the fabrication 
of pipe. The manufacturing of pipe is the process of making pipe of various 
lengths and sizes. Manufactured pipe is never immediately erected on the 
construction site. All pipe must be worked on prior to the actual erection, 

It has to be cut, threaded and joints must be made to join the pipe together. 

This work involved in the threading, cutting, bending, etc. is the fabrication 

of pipe and is performed in accordance with the plans and specifications of 

each project. After a piping contractor has secured a bid, he purchases manu- 


factured pipe and may have it fabricated at job site, in his own shop, or may 
sublet or sub-contract the fabrication to the commercial fabricating shop. 
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course of action and the industry saw the establishment 
of a National Apprenticeship Program, the adoption of a 
Uniform Welding Procedure, Uniform Welding Tests, and 
the establishment of a National Welding Bureau. The 
program was successful, and the industry witnessed the 
fabrication of pipe move back to job site under the juris- 
diction of the journeymen pipefitter. 

The first National Contract in 1942 incorporated this 
National Program of Training and recognized the economy 
of job site fabrication by providing in Article IX that the 
fabrication of all pipe, under the supervision of the con- 
tractor, would be performed by journeymen pipefitters at 
the site of the job. 


2. The 2% Inch Formula, Developed in 1944 Permitted a Limited 
Right to Off Site Fabrication But Only With a Guarantee by the 
Contractor of Work Jurisdiction to the Journeymen Pipefitter 
Over All Pipe Fabrication at the Construction Wage Rate 
Whether Performed in the Shop or on the Job 

Despite the tremendous strides made in protecting the 
craft jurisdiction of the pipefitter and his construction wage 
rate, the wage rate and work jurisdiction of the pipefitter 
was being undermined by a group of ‘‘Erector-Fabricator” 

Contractors, known as the Pipe Fabricating Institute. This 

group of companies not only contracted but had developed 

commercial fabrication shops which employed half-trained 
mechanics at wage rates substantially less than those of the 
journeymen pipefitters. The Erector-Fabricators were 
underbidding the unionized Vucal and national contractors 
by shipping to job site prefabricated pipe formations fab- 
ricated in their shops at a lower wage rate and also by 
transferring to construction sites employees from fabricat- 
ing shops. To combat this threat, the United Association 
began negotiations in 1941 with the Pipe Fabricating In- 
stitute that culminated in 1944 with an agreement that es- 
tablished the 214 inch formula. This is the same formula as 
the Fabrication Provision of the 1947 National Agreement. 

As the Economic Brief points out, the United Association, 

during these negotiations, was adamant in its insistence 
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that if it permitted pipe to be fabricated off job site, jour- 
neymen pipefitters must have work jurisdiction over all 
fabricating operations in the fabrication shops and these 
journeymen must be paid the construction wage rate. Even 
after the formula had been agreed upon, negotiations con- 
tinued for almost a year in the implementation of the 
agreement. The Pipe Fabricators agreed to promote and 
pay the construction wage rate to all employees performing 
the fabrication operations which the employer under his 
option of having pipe 214 inch and over fabricated in his 
own shop. These employees were to be promoted to jour- 
neymen status, or the employer was to hire members from 
the building trades local unions. The remaining shop em- 
ployees were to be covered by separately negotiated union 
agreements. 

In 1944, United Engineers signed the identical contract 
negotiated with the Erector-Fabricators. The agreement 
was negotiated in 1947 and again in 1956. 

Thus, the fabrication provision is basically designed 


to protect the work jurisdiction of the journeyman pipe- 
fitter. In effect, the Union has told the contractors in 
this provision, “All right, under certain situations you 
may fabricate off the job site but you must do the fabri- 
cation operation with journeymen pipefitters under the 
same terms and conditions of employment that apply to 
job site fabrication.”’ 


B. Today the National Agreement Covers a Nationwide Labor 
Pool of Journeymen Pipefitters Who Work at Job Site 
and in Shops 


Today the fabrication provision of the National Agree- 
ment is basically the same provision agreed to by the 
United Association and the Erector-Fabricators in 1944.° 


8 Under the 1944 and 1947 fabrication provision, employers were required 
to fabricate all pipe either on job site or in their own shops with the one 
exception that where a National Contractor did not have a shop, the 1947 
Agreement was interpreted to permit the subcontracting out to a shop in 
agreement with U.A. that paid building and trades wage rates. Because there 
were some contractors who did not have shops capable of fabricating certain 
specialized high pressure type of piping for some of the very large industrial 
projects, the N.C.A. insisted that contractors be permitted to subcontract 
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course of action and the industry saw the establishment 
of a National Apprenticeship Program, the adoption of a 
Uniform Welding Procedure, Uniform Welding Tests, and 
the establishment of a National Welding Bureau. The 
program was successful, and the industry witnessed the 
fabrication of pipe move back to job site under the juris- 
diction of the journeymen pipefitter. 

The first National Contract in 1942 incorporated this 
National Program of Training and recognized the economy 
of job site fabrication by providing in Article IX that the 
fabrication of all pipe, under the supervision of the con- 
tractor, would be performed by journeymen pipefitters at 
the site of the job. 
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Right to Off Site Fabrication But Only With a Guarantee by the 
Contractor of Work Jurisdiction to the Journeymen Pipefitter 
Over All Pipe Fabrication at the Construction Wage Rate 
Whether Performed in the Shop or on the Job 

Despite the tremendous strides made in protecting the 
craft jurisdiction of the pipefitter and his construction wage 
rate, the wage rate and work jurisdiction of the pipefitter 
was being undermined by a group of ‘‘Erector-Fabricator” 

Contractors, known as the Pipe Fabricating Institute. This 

group of companies not only contracted but had developed 

commercial fabrication shops which employed half-trained 
mechanics at wage rates substantially less than those of the 
journeymen pipefitters. The Erector-Fabricators were 
underbidding the unionized cal and national contractors 
by shipping to job site prefabricated pipe formations fab- 
ricated in their shops at a lower wage rate and also by 
transferring to construction sites employees from fabricat- 
ing shops. To combat this threat, the United Association 
began negotiations in 1941 with the Pipe Fabricating In- 
stitute that culminated in 1944 with an agreement that es- 
tablished the 214 inch formula. This is the same formula as 
the Fabrication Provision of the 1947 National Agreement. 

As the Economic Brief points out, the United Association, 

during these negotiations, was adamant in its insistence 
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that if it permitted pipe to be fabricated off job site, jour- 
neymen pipefitters must have work jurisdiction over all 
fabricating operations in the fabrication shops and these 
journeymen must be paid the construction wage rate. Even 
after the formula had been agreed upon, negotiations con- 
tinued for almost a year in the implementation of the 
agreement. The Pipe Fabricators agreed to promote and 
pay the construction wage rate to all employees performing 
the fabrication operations which the employer under his 
option of having pipe 214 inch and over fabricated in his 
own shop. These employees were to be promoted to jour- 
neymen status, or the employer was to hire members from 
the building trades local unions. The remaining shop em- 
ployees were to be covered by separately negotiated union 
agreements. 

In 1944, United Engineers signed the identical contract 
negotiated with the Erector-Fabricators. The agreement 
was negotiated in 1947 and again in 1956. 

Thus, the fabrication provision is basically designed 
to protect the work jurisdiction of the journeyman pipe- 
fitter. In effect, the Union has told the contractors in 
this provision, “All right, under certain situations you 
may fabricate off the job site but you must do the fabri- 
cation operation with journeymen pipefitters under the 
same terms and conditions of employment that apply to 
job site fabrication.”’ 


B. Today the National Agreement Covers a Nationwide Labor 
Pool of Journeymen Pipefitters Who Work at Job Site 
and in Shops 


Today the fabrication provision of the National Agree- 
ment is basically the same provision agreed to by the 
United Association and the Erector-Fabricators in 1944.* 


8 Under the 1944 and 1947 fabrication provision, employers were required 
to fabricate all pipe cither on job site or in their own shops with the one 
exception that where a National Contractor did not have a shop, the 1947 
Agreement was interpreted to permit the subcontracting out to a shop in 
agreement with U.A, that paid building and trades wage rates. Because there 
were some contractors who did not have shops capable of fabricating certain 
specialized high pressure type of piping for some of the very large industrial 
projects, the N.C.A. insisted that contractors be permitted to subcontract 
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Although the terms and conditions of the National Agree- 
ment are the same, the nature of this agreement has 
changed with the passage of time. Up until 1955 National 
Agreements were individually negotiated. However, in 
1955 to bring uniformity to the industry and to make the 
agreement what it realistically was, namely, an industry- 
wide agreement, the United Association began industry- 
wide bargaining for a new National Agreement, and there 
came into being under the 1956 Agreement a multi-employer 
single craft unit. 


1. United' Engineers Is Part of a Multi-Employer Unit Composed of 
Over 250 National Contractors 

The United Association bargained with the National 
Constructors Association® for the establishment of a uni- 
form national agreement for the entire industry. Imme- 
diately upon the execution of this agreement over 250 Na- 
tional Contractors immediately signed the same identical 
agreement. Succeeding agreements have been negotiated 
in 1957, 1958 and 1959 and the National Constructors As- 
sociation, which is composed of the twenty-four giants of 
the industry, is looked to by all other National Contractors 
as the bargaining agent. This pattern of bargaining by the 
National Constructors Association for an industry-wide 
agreement for all National Contractors has resulted in the 
establishment of a multi-employer unit composed of all 
National Contractors. The National Constructors Associa- 
tion clearly is one employer. Shipowners Association of 
the Pacific Coast, 7 NLRB 1022 (1938). And, further where 
independents looked to a particular employer group for 
bargaining and where these independents closely followed 


out certain of the fabrication of pipe to other than their own shops. In return 
for this concession, the United Association insisted that pipe 4 inches and 
under must be fabricated on job site. An addendum deferred the operation 
of the fabrication provision for one year from the date of March 1, 1956 on 
all jobs under construction. This addendum was effective on the River Rouge 
project of United Engineers, 


9In 1946, an association of National Contractors, known as the National 
Constructors Association, had been formed. During the 10-year period from 
1946 to 1956, this Association had met with the United Association on 
numerous occasions to discuss mutual problems in the industry, particularly in 
respect to national agreements. 
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the group employer’s policy and immediately adopt ver- 
batim an agreement negotiated with a particular union by 
the employer group, they are a part of the union. Balaban 
and Katz, 87 NURB 1071 (1949) ; George Carltal Company, 
54 NLRB 222 (1943). Thus, this multi-employer unit in- 
cludes the National Constructors Association and all the 
other 250 independent National Contractors. 


2. Journeymen Pipefitters Temporarily and Intermittently Employed 
in Fabrication Shops Are Part of Unit of Employees Covered by 
National Agreement 


pip rs of the nation-wide labor pool represented by the 
United_Association. To fully understand the employee 
composition of this unit, an understanding of hiring prac- 
tices in the construction industry, as outlined in the Eco- 
nomic Brief, is essential. 

Briefly, a construction union in addition to negotiating 
collective bargaining agreements, establishing the terms 
and conditions of employment, serves as the industry’s 
principal source of the supply of manpower. of 
the industry’s mobility, due to the requirements of the 
production operations. which-eall-for—the nse of. different 

nt times and because of the short dura- 
tion of many jobs, t 's the need 
for_a central administration of the labor pool in a par- 
ticular geographical area. Consequently, there has arisen 
in the construction industry a construction craft_hiring 
steady stream of workers as circumstances dictate to me 
power agencies having the responsibility of recruiting, 
training, qualifying and making available the appropriate 
craftsmen to contractors for jobs in the particular geo- 
graphical area the local union covers, which generally 
is co-extensive with the area construction market. The 
labor pools of local unions of the United Association blan- 
ket the entire geographical United States to form a single 
craft nation-wide unit of pipefitters. The United Associa- 
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tion, as the representative of the local unions and their pools 
of journeymen pipefitters, has bargained on behalf of this 
nation-wide labor pool with the National Constructors 
Association.” 

The construction local union’s labor pool is composed 
of journeymen pipefitters who are employed at the con- 
struction job site or in fabricating shops on journeymen 
pipefitters’ operations. These commercial fabricating shops 
employ journeymen pipefitters and metal tradesmen. The 
building trades local union represents the journeymen and 
the metal trades local union the metal tradesmen. The 
journeymen in the fabricating shops perform fabricating 
operations which could be performed at job site. Metal 
tradesmen are prohibited from doing any of this work.” 


10 The United Association charters two types of local unions—building and 
construction, and metal trades. The construction locals are composed of 
journcymen pipefitters working in the construction field and the journeymen 
performing fabricating operations in fabrication shops, The metal trades are 
composed of the non-journeymen craftsmen employed in fabricating shops and 
the metal trades pipefitters which the U.A. has organized on a craft basis 
in other industries, such as shipbuilding, In chartering a local union, it is 
given a territorial jurisdiction by the U.A. Generally, the metal trades local 
unions’ territorial jurisdiction is concurrent with a particular building and 
construction local union in the area, but each local union has different trade 
jurisdiction, i.e. journeymen pipefitters versus journeymen metal tradesmen, 
The U.A! issues two types of membership cards, a building and construction 
journeyman card, and a metal tradesrian card, The metal tradesman cannot 
perform work over which building tradesmen have jurisdiction, i.e. fabrication 
of pipe. 


11 This can best be understood by consideration of the National Minimum 
Standard Form of Agreement for a commercial pipe fabricating shop which is 
explained more fully in the Economic Brief. This agreement specifically 
specifies the work jurisdiction of the journeyman pipefitter and the metal 
tradesman and it provides that the journeyman shall be paid the building 
and construction wage rate for the work he performs, The metal tradesman 
is to be paid the wage scale established by the local union of the United 
Association having jurisdiction, namely, the Metal Trades Local Union that 
has territorial jurisdiction of the area where the fabrication shop is located. 
Article VI of this agreement defines the working jurisdiction of the journey- 
man pipefitter as follows: 


“<The Employer agrees that on and after June 30, 1956, all work directly 
connected with the making of bends, and the fabrication of welded 
piping assemblies or pipe formations shall be performed by Building 
Trades Journeymen and Apprentices at the regular and accepted wage 
rate that is in effect in the area.’’ 


* * * * * 
“¢Tti ig definitely understood and agreed by the ‘Employer’ that Metal 
Trades classification of workers shall not be employed in a position where 


they act in the capacity of helpers to Building Trades Journeymen in the 
actual fabrication of piping or in the making of pipe bends.’’ 
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The journeyman pipefitter in the fabrication shop is not 
permanently employed. 

Construction industry employment is temporary and 
intermittent. The journeyman pipefitter, to find work at 
his craft, must constantly move from contractor to con- 
tractor, from job site to fabrication shop, and back to 
job site. The local union, in referring journeymen from 
the pool to work, receives calls from both contractors and 
fabricating shops.’* The union refers men to both the fabri- 
cating shop and the construction site, Thus, all journey- 
men pipefitters, whether employed by fabrication shops or 
erecting contractors come from the same labor pool and 
are part of the labor pool and part of the collective 
bargaining unit covered by the National Agreement. 

The Board has recognized the economic utility of a union 
as a manpower agency and that the labor pool of a single 
craft union may constitute an appropriate unit of em- 
ployees for collective bargaining with a multi-employer 
unit composed of many employers operating in the geo- 
graphical area covered by the labor pool of the local union. 
In Heating Contractors Association, 115 NLRB 386; Den- 
ver Contractors Association, 99 NLRB 251; Air Condz 
tioning Association, 98 NLRB 1310; Plumbing Contrac- 
tors Association, 93 NLRB 1081; Air Conditioning Con- 


12 Outside of the construction and maritime industries, employers, even 
where organized by a union, do their own hiring at their plants. Unions do 
not refer men or maintain a pool of skilled labor. Commercial fabrication 
shops differ from manufacturing plants in this respect. For journeymen pipe- 
fitters, commercial fabricating shops, as contractors in the construction 
industry, call upon local unions for the furnishing of journeymen, See 
Article V of the National Minimum Standard Form of Agreement for pipe 
fabrication shops, which provides as follows: 


‘«The ‘Employer’ shall have the right to determine the competency and 
qualification of workers referred to him by the ‘Union’ and shall have 
the right to hire and discharge accordingly; subject, of course, to any 
limitations imposed by collective bargaining agreements in effect between 
the ‘Employer’ and the local union having jurisdiction in the territory 
where the ‘Employer’s’ Permanent Commercial Pipe Fabricating Shop 
is located. 

‘The ‘Employer’ agrees that on and after June 30, 1956, all work 
directly connected with the making of bends, and the fabrication of 
welded piping assemblies or pipe formations shall be performed by 
Building Trades Journeymen and Apprentices at the regular and accepted 
wage rate that is in effect in the area.’’ 
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tractors, 81 NLRB 946, the Board certified single craft 
multi-employer units in the plumbing and pipefitting in- 
dustry. It should be pointed out that such units may ap- 
propriately include not only erection employees but also 
inside shop employees. See San Antonio Machine & Sup- 
ply Co., 85 NLRB 148. 

In the above pipefitting cases, the labor pools encom- 
passed ‘a city-wide area and the Board on occasion has 
certified single craft multi-employer units covering not only 
the city but the territorial area of a large part of a state. 
Machine Movers and Erectors Division, 117 NLRB 1778. 
The scope of the certification is co-extensive with the terri- 
torial area covered by the labor pool. Under the National 
Agreement, with the labor pools of the construction local 
unions of the United Association blanketing the entire 
United States, the appropriate unit is a nation-wide labor 
pool of pipefitters. 


3. Contractors Under National Agreements Have Guaranteed to Labor 
Pool All Fabrication Work 

The United Association, in negotiating the National 
Agreement, has bargained for this nation-wide labor pool 
and the employer has recognized that United Association 
is the bargaining representative for this labor pool ‘‘with 
respect’ to wages, hours and other terms and conditions 
of employment on any and all work described in Article 
II of this Agreement.’’ Article II, in defining the work 
covered by the Agreement includes, ‘‘fabrication ... of all 
piping materials, appurtenances and equipment.’’ The em- 
ployer has thus recognized the right of this labor pool 
to perform all fabrication operations. The Fabrication 
Provision of the 1947 Agreement is merely designed to 
specify the manner in which the employer may exercise that 
right and to insure that the fabrication of all pipe on 
‘‘pipefitting work performed by the employer” shall be 
performed by the journeymen of the nation-wide labor 
pool which includes the pipefitter in the shop, on the 
construction site, or the unemployed and available for 
work. The Board has adopted the labor pool theory in this 


ease in its holding with respect to the refusal to refer. 
After analyzing the relationship of the National Contrac- 
tors and members of Local Union 636, the Board concluded 
that ‘‘we find that the members of 636 occupy the status 
of ‘employees’.’’ Thus the Board held in this case that 
all the members of 636 were part of the labor pool, 
and this would include the journeymen pipefitters working 
for United Engineers, the journeymen pipefitters working 
for other contractors in the area, journeymen pipefitters 
working in fabricating shops, and the journeymen pipefit- 
ters unemployed. All these journeymen pipefitters under 
the Board’s rationale constituted the labor pool, and all 
were employees of United Engineers and other National 
Contractors within the meaning of Section 8(b)(4)(A) of 
the Act. The Board has approached the problem of the 
labor pool in terms of the labor pool of Local 636 but, as 
has been pointed out, under the National Agreement the 
labor pool is nation-wide. This is made clear by the fact 
that United Engineers had 38 jobs in progress throughout 
the country under this National Agreement, Detroit Edi- 
son’s River Rouge project being just one. With the recog- 
nition by the Board that the journeymen pipefitter mem- 
bers of Local 636 who worked in fabricating shops were part 
of this labor pool, the conclusion is inescapable that this 
fabrication provision of the National Agreement, which 
guarantees to the journeymen pipefitters covered by the 
Agreement work jurisdiction over pipe fabrication, is a 
primary term and condition of employment. It is submitted 
that the Board in its decision should have relied not 
upon Local Union 1976, supra, but should have recognized 
this fabrication provision as a work jurisdiction provision 
protected under the Board’s decision in Timken Roller 
Bearing Co., supra; National Association of Broadcasting 
Engineers and Technicians, supra; and the Supreme 
Court’s decision in Teamsters Local 24 v. Olwwer, supra. 
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C. The Right to Negotiate Exclusive Jurisdiction Over Work 
and Limitations on the Selection of Subcontractors are 
Mandatory Subjects of Collective Bargaining 


The fabricating clause, in requiring pipe of a certain 
diameter to be performed on job site and in requiring the 
employer, when he exercises his option to subcontract 
out pipe, to subcontract to shops employing members of 
the labor pool covered by the agreement, clearly is a guar- 
antee to the pipefitters of exclusive jurisdiction over 
work. The subcontracting limitations not only guarantee 
the fabrication to employees covered by the agreement 
but also prevents the undercutting of the terms and con- 
ditions of the agreement with respect to work to be per- 
formed on job site. Both facets of this fabrication clause 
are mandatory subjects of collective bargaining and en- 
forceable by primary action. 


1. Right to Negotiate Exclusive Jurisdiction of Work Is Judicially 
Recognized 

Historically, the courts, even at common law, have con- 
sistently | recognized the right of unions to negotiate for 
exclusive work jurisdiction at job sites and, where con- 
tained in collective bargaining agreements, constitute a 
valid and enforceable contract right. The courts have 
reasoned that it is the self-interests of the union members 
to have this contract protection and the right of the union 
to negotiate with an employer for such an agreement, not- 
withstanding the fact that innocent third parties may be 
injured thereby. Pickett v. Walsh, 192 Mass. 583, 78 N.B. 
753 (Mass., 1906). Thus, a union, in holding out its serv- 
ices to an employer, may demand a definition of the work 
to be performed at the site. The employer may accept or 
reject the demand but the union has a right to make it as 
a legitimate condition upon the undertaking of any work 
for the employer. 

Since the landmark decision of Pickett v. Walsh, supra, 
this principle has been vigorously affirmed in subsequent 
eases. Edelstein v. Gillmore, 35 F.2d 723 (2nd Cir., 1929) ; 
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National Fireproofing Co. v. Mason Builders’ Assoc., 169 
Fed. 259 (2nd Cir., 1909); W. A. Snow Iron Works v. 
Chadwick, 227 Mass. 382, 116 N.E. 801 (1917); Fairbanks 
v. McDonald, 219 Mass. 291, 106 N.E. 1000 (1914); New 
England Cement Gun Co. v. McGivern, 218 Mass. 198, 
105 N.E. 885 (1914) ; Burnham v. Dowd, 217 Mass. 351, 104 
N.E. 841 (1914). 

Further, by Section 8(a)(5) of the Labor Management 
Relations Act, it is made an unfair labor practice for an 
employer ‘‘to refuse to bargain collectively with the rep- 
resentatives of his employees, subject to the provisions of 
Section 9(a).’? This latter section provides that employee 
representatives shall represent all the employees in their 
unit “for the purposes of collective bargaining in respect 
to rates of pay, wages, hours of employment, or other con- 
ditions of employment ...’’ The words ‘‘other conditions 


of employment’’ have been said to embrace, broadly, all 
matters affecting the employees ‘‘as a class.’’ See “‘Scope 
of Collective Bargaining,” by Ruth Wayand, 1 N.Y.U. 


Lab. Conf. 1948; National Labor Relations Board v. Mont- 
gomery Ward, 113 F.2d 676 (9th Cir., 1943); Wuson & 
Co. v. National Labor Relations Board, 115 F.2d 759 (8th 
Cir., 1940). Certainly there could be no dispute over the 
fact that clauses protecting work jurisdiction or job con- 
tent at the job site have a material significance to employ- 
ees ‘‘as a class.”’ 

Analogous to an exclusive work jurisdiction provision 
is a prohibition on subcontracting. There is no question 
but that a union may properly bargain to prohibit an 
employer subcontracting the work in the collective bar- 
gaining unit because of the obvious impact upon the inter- 
ests of the union members. Timken Roller Bearing Co., 
supra. (See also Street Electric Railroad Motor Coach 
Division 1326 v. Greyhound Corp., 37 LRRM 2834 (5th 
Cir., 1956); U.S. Tool & Manufacturing Co., 16 LRRM 
1879 (RWLB 11, 1945); Graef v. Schmidt, 16 LRRM 1651 
(WLB, 1945) for tacit recognition of this principle). 
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Thus, it is clear that a clause protecting the work 
jurisdiction and job content of the employees of the em- 
ployer is a mandatory subject of collective bargaining, en- 
forceable by primary action. The fabrication provision is 
such a clause that guarantees work jurisdiction to the em- 
ployees covered by the agreement. 


2. Right to Limit the Selection of a Subcontractor Is Judicially 
Recognized 


The Supreme Court, in Teamsters Union 24 v. Olver, 
supra, has made it clear that a contractual provision lim- 
iting the selection of a contractor to those meeting equal 
terms and conditions of employment of the contract is not 
only legitimate but a mandatory subject of collective bar- 
gaining. At issue in that case was the right of employers 
to enter into owner-driver agreements as a means of de- 
priving regular employees of work regularly performed by 
these employees and having this work done under these 
leases at less than the cost to the employer of having the 
work done under the collective bargaining agreement. 

During negotiations, the union sought to prohibit all 
leasing and the company, on the other hand, wanted no lim- 
itation ‘on such lease agreements. A compromise was 
reached whereby a provision was incorporated into the 
collective bargaining agreement that lease agreements 
thereafter would incorporate provisions which had the 
effect of insuring adequate compensation to the owner- 
drivers. 

The fabrication clause in the National Agreement, as the 
Economic Brief pointed out, was, likewise, a compromise 
between an employer demand for unlimited right to sub- 
contract and the union demand for all fabrication on the 
job site. However, a very similar compromise was reached, 
as in the Teamsters case. The fabrication clause of the 
National Agreement also limits the selection of a con- 
tractor to those meeting equal terms and conditions of 
employment. The Court, in the Teamsters case, held that 
the provision was a direct frontal attack upon a problem 
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thought to threaten the maintenance of the basic wage 
structure. The Court held that this provision was a man- 
datory subject of collective bargaining. 

It is submitted that the fabrication provision also has 
the same purpose and the same effect and, likewise, is a 
term and condition of employment and a mandatory sub- 
ject of collective bargaining. See also California Sports- 
wear & Dress Ass’n, Inc., 39 LRRM 149 (1956); Davis 
Pleating & B. Co. v. California Sports & D. Assoc., 145 F. 
Supp. 864 (D.S.D. Cal., 1956); Rezlly Cartage Co., 110 
NLRB 1742 (1954); Super-Built Furniture Manufactur- 
ing Co., Case No. 111-9762 (10-D-611, RWLB, 1944). 

Not only are provisions restricting the selection of a 
contractor a mandatory subject of collective bargaining 
but a union may strike during the course of bargaining 
to enforce its demand for such a clause. International As- 
sociation of Machinists (Anheuser-Busch), 101 NLRB 
346 (1952). The fabricating clause not only protects the 
wage scale of the pipefitters from diminution but also guar- 
antees work jurisdiction of the fabrication of pipe to em- 
ployees covered by the collective bargaining agreement 
and certainly falls within the ‘‘conditions of employment” 
proviso to Section 9(a) of the Labor Management Relations 
Act. 


D. The Board Concluded That United Engineers Was a Neutral 
and That the Object of the Activities of Respondent 
Unions Was the Westinghouse Prefabricated Pipe 


The Trial Examiner, without any findings of fact, con- 
cluded the United Engineers was a neutral and that the 
unlawful object of the union was to refuse to handle or 
install Westinghouse pipe. The Trial Examiner concluded 
that the fabrication clause was a hot cargo clause. The 
Trial Examiner and the Board’s failure to recognize the 
nature of a fabrication clause and equating it with a hot 
cargo clause is the false basis for finding of the ‘‘neutral’’ 
status of United Engineers. If this premise falls, the 
Board’s conclusion of the union’s unlawful objective must 
necessarily fall. 
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1. The Fabrication Provision Has As Its Target the Employment 
Policy of the Immediate Employer: a Hot Cargo Clause Has the 
Employment Policy of Some Other Employer 

As has been previously pointed out, the purpose and 
effect of the fabrication provision is three-fold: First, it 
guarantees exclusive work jurisdiction over the fabrica- 
tion of pipe to journeymen in the collective bargaining 
unit; second, it insures that the construction wage rate 
will be received for such work by the journeyman pipe- 
fitter, whether in a shop or on the job site; and third, it 
provides that when pipe is subcontracted, it will be done 
with the assumption of commensurate conditions and 
wages. This fabrication provision is directly related to 
the amount of work and the pay for such work by jour- 
neymen ‘pipefitter employees of United Engineers. 

Hot cargo clauses are two types—struck goods and the 
product boycott. In the struck goods boycott, the union 
requests the employer not to handle the unfair goods or 
struck goods because another union desires to represent the 
employees of the neutral employer. Struck goods or un- 
fair goods clauses are generally used by the union to gain 
recognition for another union with his employer. There 
is no dispute by the employees with the immediate em- 
ployer. 'With the product boycott, the union requesting the 
employer not to handle the goods has no dispute with the 
third party involved but causes its employees to refuse 
to handle the third party’s goods because they are non- 
union. There is no dispute with the immediate employer 
in a hot goods product boycott. 

Under a hot cargo clause, the union can unilaterally re- 
quest the employer to refuse to handle the goods, whether 
a dispute did exist with the supplier of the goods or not. 
The union, in enforcing compliance with a hot cargo clause, 
has no direct concern with the specific hot cargo, since 
the union has no way of telling when the hot cargo clause 
may come into effect or against what goods. The hot 
cargo provision is not protecting the work jurisdiction of 
the immediate employees of the employer nor enforcement 
of a contractual provision dealing with wages. As a mat- 
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ter of fact, by invoking a hot cargo clause, a union fre- 
quently causes its employees to lose work. 

For example, in the SandDoor case, the refusal to 
handle the manufactured doors was in no way related to 
the work jurisdiction or wage structure of the employees 
of the immediate employer. A hot cargo clause is unre- 
lated to the wages, hours or conditions of work of the 
employees of the employer covered by the agreement con- 
taining the hot cargo clause. Their employer is a neutral. 

Hot cargo clauses differ essentially from the fabrication 
provision. In the Fabrication Clause, to guarantee to the 
pipefitters covered by the agreement that their immediate 
employer will fabricate all pipe at job site at the journey- 
man’s wage rate, the employer agrees that, if he fabri- 
eates the pipe in his shop, the same wages and contract 
provisions apply. Likewise, he binds himself by a sub- 
contracting clause by restricting the selection of subcon- 
tractors. 


2. Board Misconstrued Nature of Fabrication Clause and Failed to 
Distinguish Between Primary Objective and Permissible Inci- 
dental Effect 

The failure to understand the nature of the fabricating 
clause and to equate it with a hot cargo clause resulted in 
the failure of the Trial Examiner and the Board to dis- 
tinguish between primary objective and possible incidental 
effect. The Respondents maintained that their sole ob- 
jective throughout this dispute was to safeguard the legi- 
timate interests of the pipefitters under a valid collective 
bargaining agreement with their primary employer, United 
Engineers. 

There is no evidence in the record that the Respondents 
had any quarrel with Westinghouse or with Detroit Edi- 
son except to the extent that the latter attempted to nullify 
the essential terms of their contract with United Engi- 
neers. This entire dispute was a primary dispute over 
the terms and conditions of employment, namely the vio- 
lation of the fabrication clause by United Engineers. 
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This does not mean to say that this primary dispute did 
not have some effect upon Westinghouse and Detroit Edi- 
son. It clearly did, but it was an incidental effect and, 
however burdensome it may appear to Detroit Edison and 
Westinghouse, it is no different in kind from the inciden- 
tal effects normally growing out of primary labor dis- 
putes between an employer and his employees. Section 
8(b)(4)(A) does not make concerted activities illegal 
merely because one of the concommitants or consequences 
is to terminate business relations betwen parties to a labor 
dispute and their customers, or even between two neutral 
parties. If it did, all picketing would be outlawed. See 
NLRB v. International Rice Milling Co., supra, Sales 
Drivers, Helpers and Building Construction Drivers, etc. v. 
NLRB, 97 U.S. App. 173, 229 F. 2d 514, and NURB v. Team- 
sters Local No. 968 (C.A. 5) 225 F. 2d 205, Od Workers 
International Union v. Pure Oil Co., supra. An illegal 
objective cannot be inferred merely because it is one 
of the consequences of a course of action taken pursuant 
to a principal and valid object. This important decision 
between: object and result, in effect, has been amplified by 
Judge Learned Hand in Douds v. International Longshore- 
men’s Association, 224 F. 2d 455-459. If this distinction 
between objective and effect were not maintained, it would 
be clearly destructive of the fundamental distinction be- 
tween the secondary conduct proscribed by Section 8(b) (4) 
(A), and permissible primary conduct under Section 7. The 
Trial Examiner and the Board have failed to observe this 
basic distinction in this case. 


3. Board Arbitrarily Designated United Engineers as a Secondary or 
Neutral Employer, Conrary to the Common Understanding of All 
Parties 


The Trial Examiner and the Board’s reasoning becomes 
artificial in the extreme when it seeks to designate United 
Engineers as a “secondary’’ employer and Detroit Edison 
and Westinghouse as primary employers. United Engineers 
cannot properly fit the description of ‘‘innocent neutral.’’ 
This dispute arose because of United Engineers’ disposi- 
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tion to violate, on heavy pressure from Detroit Edison, its 
solemn contractual commitments to its employees. Later, 
however, recognizing the binding effect and value of its 
contract with the United Association, United Engineers 
made an amicable settlement of its differences with the 
United Association and reaffirmed for future operations 
its contractual commitments. 

The Board is the only one that for one moment consid- 
ered United Engineers a neutral in this dispute. United 
Engineers was a primary party, bound by a contract pro- 
vision that was the heart and core of the dispute. 

The Board has pushed aside the job protection clause of 
the United Engineers-United Association agreement by the 
simple device of characterizing it as a hot cargo clause. The 
Board and the Trial Examiner speak in glowing terms of 
the purchasing policy of Detroit Edison. The entire de- 
cision is pitched on the right of utilities, like Detroit Edi- 
son, to purchase supplies from whatever sources they 
desire. But what the Board has ignored is that this was 


not a purchasing policy of supplies; it was a purchasing 
policy of labor and services as well. 

Ogden very aptly described this purchasing policy as 
follows: 


“We have an open purchasing policy and our policy 
is one of feeling we have the responsibility of— 
whether we are buying materials, supplies or equip- 
ment or whether we are buying services, labor—of try- 
ing to buy what we think is the best package’’ (J.A. 16). 


In effect, this purchasing policy of Detroit Edison was a 
policy of ignoring any labor agreement, so long as uneco- 
nomical. Detroit Edison wanted a general contractor who 
could obtain men on the terms and conditions of employ- 
ment which Detroit Edison decided. Any time the terms 
and conditions of a labor contract could be purchased a 
little cheaper, Detroit Edison wanted to ignore the con- 
tractual obligations. 

The decision of the Board in this case refuses recogni- 
tion to labor unions to make work rules and work restrict- 
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tions in collective bargaining agreements. These are means 
the unions have customarily sought to regulate the employ- 
ment policies of the employer for whom their members 
work. The Board would subordinate the labor contract to 
the purchasing policy of Detroit Edison. The Board has 
completely ignored the fabrication provision here at issue 
as a union work rule in a collective bargaining agreement 
with the union’s employers which has been negotiated as 
an honorable and fair method of guaranteeing job protec- 
tion to the journeyman pipefitter. It is through such work 
rules as restricting subcontracting, shop work versus job 
work, that construction unions have customarily sought to 
regulate the employment policies of employers for whom 
their members work. For, as Professor Haeber in his book 
on Industrial Relations in the Building Industry described 
the purpose of such rules as follows: 


‘‘The unions working rules have a fundamental pur- 
pose not unlike that of the businessman’s, namely to 
share and equalize opportunity. Fundamentally, work- 
ing rules are a reaction to the insecurity of workers in 
the modern industry. Such insecurity arises from dy- 
namic changes which occur, changes in method of pro- 
duction and business conditions and in management.’’ 


Professor Haeber goes on to state that these work rules 
express: 


“...a desire to protect things of significance in a 
worker’s life, security of his job, standard of living, 
his health, his chance for promotion, his bargaining 
power and that of the union, the individual liberty in 
the shop, the devices to secure these ends are of diverse 
character.” 


Summing up, Professor Haeber emphasizes that these basic 
purposes are not altered by the fact that some of the work- 
ing rules might result in higher costs: 


“If one accepts unit cost to the customers as the 
dominant consideration, obviously his reaction to the 
union working rules will be different. But if he con- 
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siders the protection of the workers’ jobs and stand- 
ards as the most important purpose, whichever stand- 
ard one adopts when one considers the economics of the 
building industry and its business and technical struc- 
ture, working rules are seen to be the methods for jus- 
tifiable protection of the workers’ mode of life and the 
bargaining power of his organization.”’ 


The Board in this case denies the United Association and 
its pipefitter members the right to protect their craft juris- 
diction and their wage rate. It is submited that the fabrica- 
tion provision is vital in the contractual relations of the 
pipefitter with his employer, United Engineers. The Board, 
in failing to recognize the nature of these working rules, 
has wrongfully attributed an illegal or improper motive to 
the conduct of the United Association. That, if the Board 
had properly considered the nature and the purpose of the 
fabrication provision, it would have found that it was a 
term and condition of employment of these pipefitters and 
any conduct in this was designed to enforce this job protec- 


tion clause and that United Engineers was not a neutral, 
but a primary employer. 


Il THE BOARD ERRONEOUSLY CONCLUDED THAT THE CON- 
DUCT OF KELLEY, GENERAL FOREMAN, ON MARCH 12 
AND 13 INDUCED OR ENCOURAGED EMPLOYEES, WITHIN 
THE MEANING OF SECTION 8(b)(4)(A) 

With the exception of the alleged refusal to refer on 
March 14, the only unfair labor practice found by the Board 
and the Trial Examiner is based on an interpretation of 
the actions and conduct of General Foreman Kelley on 
March 12 and 13. The Board has found that Kelley en- 
gaged in the unlawful inducement of Foremen Morgan and 
Stolliker on March 12, and of the 80 individual pipefitters 
interviewed by Dallam on March 13. The basis of this 
finding is a conclusion by the Board that under the cir- 
cumstances, Kelley’s silence was an effective inducement 
and encouragement. That it was incumbent upon Kelley to 
indicate to the pipefitters that the U.A. had no objection to 
the installation of Westinghouse piping. These findings 
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are patently erroneous and are based on a misconception 
of the facts in the applicable law. The facts relating to 
these incidents show nothing resembling any affirmative act 
of inducement or encouragement on the part of Superin- 
tendent Kelley. The Board’s finding is grounded solely 
on what Kelley did not do, which the Board apparently be- 
lieves Kelley should have done. 


sarc reas | Findings Essential to Ultimate Finding on the 
Silence of Kelley are Erroneous 


Before considering the silence of Kelley, it is essential 
to point out that the ultimate finding of unlawful induce- 
ment on the part of Foreman Kelley can be supported only 
by a series of dubious subsidiary findings, each of which 
is essential to the ultimate finding. In short, to reach this 
conclusion, the Board had to hold: 


1. Kelley, although General Pipefitting Foreman on 
‘the job was acting as an agent for the respondents 
on March 12 and AG. 


. ‘That Kelley was not solely concerned with any con- 
‘tract violations, as such, but was carrying out union 
irules in accordance with his union obligations and 
upon instructions from Business Manager Mce- 
Carthy. 


. That Dallam’s interviews with the 80 pipefitters on 
March 13 constituted direct instructions to them 
to perform the work. 


. 'That Foremen Morgan and Stolliker, although des- 
‘ignated as foremen and in charge of crews of about 
10 to 12 pipefitters, were not supervisors but ordi- 
‘nary employees within the meaning of Section 2(11) 
of the Act. 


First, the agency of Kelley—It must be conceded that 
with respect to much of the conduct of Kelley, he was acting 
not as a representative of management but as an instru- 
mentality of the union. The Trial Examiner and the Board 
properly concluded this. However, it is one thing to admit 
this fact but it is an entirely different matter to say that 
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in his every act Kelley was the agent of the union. That 
in every act Kelley was attempting to carry out union 
objectives in conflict with his responsibility as a super- 
visory employee. The finding that Kelley was on these 
occasions acting as an agent of the union is necessarily 
grounded on the conclusion that Kelley was acting in con- 
flict with his supervisory responsibilities but the facts do 
not support this conclusion. Kelley was not asked to con- 
duct these interviews, nor did he refuse. Kelley took no 
affirmative action whatsoever. He was no more than a silent 
observer. The evidence in the case shows that Dallam, not 
Kelley, conducted the interviews of Morgan and Stolliker 
and the 80 pipefitters. In fact the evidence indicates that 
it was only upon the insistence of Dallam that Kelley ac- 
companied him during the interview of the 80 pipefitters. 
The fact that Kelley accompanied Dallam is no indication 
that he was in any way acting upon the orders of McCarthy ; 
that he had been instructed to pass the word along the 
line. Kelley attempted to avoid accompanying Dallam on 
this poll. 

Second, Kelley’s objectives—Even assuming that Kelley 
was acting as the agent of the union at the time he accom- 
panied Dallam in polling the pipefitters, certainly the 
Board does not suggest that all of the union objectives 
were unlawful. Clearly, the objective of attempting to 
enforce the 214 inch and under requirement of the fabrica- 
tion provision was a legitimate, primary, lawful objective. 
There is no question that Kelley on occasion expressed the 
union viewpoint to United Engineers that the fabricated 
pipe violated the National Agreement. The Trial Examiner 
and the Board have relied heavily on the statements of 
Bradshaw and McCartin as indicating that ‘‘they were not 
interested in the present 214 inch violation but had larger 
game.’? The target was the Crane pipe. The Board has 
treated the objectives of all the various union officials and 
each may have had his own objectives, some lawful, some 
unlawful, as the unlawful objective of one and all. There 
is no evidence in the record to indicate that Kelley’s objec- 
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tive was anything other than enforcing the 214 inch and 
other provisions of the fabrication clause. The Trial Ex- 
aminer and the Board have attributed all other unlawful 
objectives to Kelley. There is no substantial evidence in 
the record to support such a finding. 

Third, Dallam’s poll—It is clear in this record that until 
March 13, no order had been given by United Engineers 
for the erection of the Westinghouse pipe. The atmosphere 
of intrigue in which the poll was taken, and the determined 
effort which was being made by the charging parties to 
make out a case of unfair labor practice pervades the entire 
poll and renders General Counsel Exhibit No. 24 of doubt- 
ful probitive value. Apart from this poll, there is no in- 
dependent testimony in the record as to what responses 
the individual employees made to the questions directed to 
them by Dallam. But even if this Court finds that Exhibit 
No. 24 was accurate, nothing occurred during the taking of 
the poll which raises to the level of a direct order for pipe- 
fitters to erect the Westinghouse pipe. It is strange indeed 
that a poll of 80 to 85 men would be made in order to 
‘order’? 8 or 9 pipefitters to do a particular job. But, 
Dallam conducted the poll and he gave the orders, if any 
were given. He said that he did not give any direct order 
to any of the 80 or 85 men. The only order Dallam gave, 
according to his own testimony, was an order to Kelley 
and Kelley was the Piping Superintendent, clearly not an 
employee within the meanig of the Act. The most that the 
evidence shows concerning this poll is that 80 pipefitters, 
each acting individually and independently, stated that they 
were unwilling to erect the pipe. The inquiry was in the 
form of an academic question as to their state of mind and 
did not constitute a command for action on their part. 
There is nothing to show that they were acting in concert. 

The Board and the Trial Examiner seem to infer that 
these pipefitters had been pre-instructed by Kelley or some- 
one else as to how to answer but the fact is that there is no 
evidence in this record that any such thing occurred and 
it was the burden of the General Counsel to prove it. 
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Fourth, Status of Morgan and Stolliker—Perhaps the 
most surprising finding made by the Board is the conelu- 
sion that Morgan and Stolliker are employees and not su- 
pervisors within the meaning of the Act. Both Morgan and 
Stolliker were described by General Counsel’s witnesses as 
foremen (J.A. 36, 41, 42, 43, 50, 57, 59, 60-62, 81-82, 95-96), 
and Dallam testified that Morgan and Stolliker were a part 
of the supervisory hierarchy (J.A. 26-29, 36-37, 43). The 
Trial Examiner, himself, has found that Stolliker was in 
charge of a crew of 12 men and that Morgan was also pre- 
sumably in charge of a crew of pipefitters. No issue was 
made by the General Counsel of their supervisory status 
which was obviously assumed throughout the proceedings 
by all parties. 

We believe the record is more than sufficient to sustain 
a finding that Morgan and Stolliker are supervisory em- 
ployees, and there is certainly no evidence to the contrary. 
If, however, the Board believes that the record is deficient 
on this point, it would be manifestly unfair to base a critical 
finding of unfair labor practices on the unsupported as- 
sumption that they are non-supervisory employees. If their 
status is crucial, it would be necessary and appropriate to 
reopen the record to receive further testimony on this point, 
and Respondents assert on the hasis of knowledge of the 
facts that the evidence so adduced would clearly show that 
Morgan and Stolliker are supervisory employees as defined 
in the Act. Consequently, whatever view may be taken of 
Kelley’s conduct during Dallam’s interview with Morgan 
and Stolliker, it could not under any circumstances consti- 
tute inducement of employees, inasmuch as there were no 
non-supervisory employees present. 


B. Kelley's Silence and Failure to Indicate to Pipefitters That 
the U.A. Had No Objection to the Installation of the Pipe 
Clearly Is Erroneous 


Even assuming that all of the above subsidiary findings 
are supported by the record, the ultimate finding of this 
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unlawful inducement on the part of Kelley clearly is in 
error. <A careful analysis of the dictionary meaning * of 
‘‘induce’”’ and ‘‘encourage’’ leads to the inevitable conclu- 
sion that the conduct which the Act proscribes is: (1) Pro- 
curing the refusal of employees by active advocacy of such 
a course of action or (2) leading support through inaction 
when a refusal by employees has already taken place. 

The records reveal, and the Board has conceded, that 
Kelley took no affirmative action whatsoever and made no 
affirmative statements but was little more than a silent 
observer. Kelley’s silence cannot be viewed as an affirma- 
tive direction not to do work. In view of the fact ‘‘induce- 
ment’’ by its very term requires active advocacy of a course 
of action, and since clearly there was no such communica- 
tion by Kelley to the employees, direct or indirect, it follows 
that there was no inducement by Kelley within the meaning 
of Section 8(b) (4) (A). 

Further, the conduct of Kelley cannot be termed a form 
of encouragement. The definition of the word encourage- 
ment implies approval of an established course of action. 
It is clear that up to the time of the poll of Dallam there had 
been no refusal by employees to work on Westinghouse 
pipe. In fact, there had not even been an order to work 
on the ‘Westinghouse pipe. Hence, there was no estab- 
lished course of action to encourage. 

The Board has attempted to fit this case into the mold 
of the Booher Lumber case, 117 NLRB 1739. But that case 
is by no means apposite. In the Booher case a union busi- 
ness agent called the employees on the job together and 
in their presence told the foreman that the work would 
have to be done. The foreman, still in the presence of the 
employees, asked whether he had to give such an order. 

13 According to Webster’s new International Dictionary, Unabridged, (2d 


Ed. 1945), the following meaning is attached to the words ‘‘induce’’ and 
‘*encourage’’. 


‘Induce’? to lead on, to influence, to prevail on, to move by persuasion 
or influence, 

‘«Encourage’’ (1) to give courage to, to inspire with courage or hope, 
to raise the confidence of and to animate and hearten; (2) to embody, 
embolden, incite or induce an inspiration, recommendation, etc., hence to 
advise... (3) to give help or patronage to as an industry to foster. . .”’ 
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The business agent told him that he did. In addition, the 
foreman told at least one employee that the staircase was 
non-union. After all this had occurred, the foreman took 
a poll of the employees to see whether they would install 
the non-union staircase. On the basis of these facts, the 
Board found that the action of the foreman in the Booher 
case was tantamount to an order to the employees not to 
do the work. The Board concluded that the manner in 
which the foreman conducted himself was tantamount to 
active advocacy that the employees follow a course of con- 
duct. Further, the conduct of the foreman in the Booher 
case was not only an inducement but was also a form of 
encouragement for the employees to persist in a course 
of conduct which had been procured by prior direct induce- 
ments, on the part of both the foreman and the business 
agent. The Board has also attempted to fit this case into 
the pattern of the Teamsters Local No. 554 v. NLRB (Clark 
Bros. Transfer Co.) (C.A. DC. 1958) 104 U.S. App. DC. 
359; 262 F. 2d 456. Clearly, that case is distinguishable 
from the case here at issue. In the Clark Bros. case, a ques- 
tion was posed whether evasive answers by the union con- 
stituted inducement or encouragement of employees. There 
was a positive act by the union, which in the context of the 
ease, had the effect of inducement or encouragement. An 
evasive answer is a far ery from mere silence. It is sub- 
mitted that Kelley accompanied Dallam on these interviews 
because Dallam insisted that he do so, and his presence, 
coupled with his silence, would be more reasonably inter- 
preted as assent rather than dissent, which was itself 
equivocal. 


Tl REFUSAL TO REFER PROSPECTIVE JOURNEYMEN PIPE- 
FITTERS UNDER AN EXCLUSIVE HIRING HALL IS NOT A 
“STRIKE” OR A “CONCERTED REFUSAL IN THE COURSE 
OF EMPLOYMENT TO PERFORM SERVICES” WITHIN THE 
MEANING OF SECTION 8(b)(4)(A) 


The Board concluded that both the United Association 
and Local 636 ‘‘by refusing to refer men to United Engi- 
neers, implemented and perpetuated their unlawful strike 
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at River Rouge and, for this reason, violated Section 
8(b)(4)(A)’? (J.A. 330). The Board also concluded that 
the refusal to refer pipefitters was, likewise, a “concerted 
refusal in the course of employment to perform services’’ 
(J.A. 331). No specific findings are made by the Board 
as to the underlying facts surrounding the alleged ‘‘refusal 
to refer’’ nor does the Board specify the time, the place or 
the project, whether it is River Rouge, St. Clair or Enrico 
Fermi! Atomic Project at Monroe, Michigan. 

In this Brief we have urged that the alleged ‘‘strike’’ at 
River Rouge was lawful, primary activity, to protect the 
pipefitters’ contract rights, to his craft work, and estab- 
lished wage rates, and, to prevent the primary employer, 
United Engineers, from breaching or violating the terms 
and conditions of employment provided for in a valid col- 
lective bargaining agreement. 

Assuming, arguendo, that a “refusal to refer’? was an 
implementation of the so-called alleged strike, we submit 
that it is primary activity and that the refusal to refer 
men for that reason is not proscribed or prohibited by 
Section 8(b)(4)(A). Seafarers Union v. National Labor 
Relations Board, supra. Therefore, the conclusion of the 
Boardi and its General Counsel falls with their major 
premise. 

Assuming, arguendo, however, that Local 636 and the 
United Association’s activities at River Rouge were ille- 
gal under the statute, the Board is confronted * with the 
burden of explaining how Section 8(b) (4)(A) was violated 
when it is obvious (1) that the union successfully persuaded 
the employer to refuse to ask for United Association man- 
power and (2) there never was any inducement or encour- 
agement of “employees’’ ‘‘to engage in a strike or con- 
certed refusal in the course of their employment.’’ 


14¢¢More specifically, the objective sought to be accomplished by the union, 
while material, is alone not sufficient; it only becomes a violation when 
achieved through the manner specified, that is, by engaging in a strike or by 
inducing or encouraging employees to do so or to engage in a concerted 
refusal in the course of their employment’’ Joliet Contractors Assn. v. NLEB, 
202 F.2d 608-9 (7th Cir., 1953). : 
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A. United Engineers, the Employer. Agreed Not to Request 
the United Association or Local 686 to Refer Men to the 
Disputed Projects 


The Board conveniently ignored the contention of the 
Petitioners that “‘it is novel in the extreme to urge that the 
refusal of United Engineers to ask for men at River Rouge 
or St. Clair can be an ‘inducement or encouragement’ of 
employees to refuse to accept employment or to engage in a 
strike in violation of 8(b)(4)(A).’’ In its decision, the 
Board ignores the fact that Detroit Edison cancelled the 
United Engineers’ contract at St. Clair on June 17, 1957 
(G.C. Ex. 46, J.A. 298), because United Engineers had 
agreed to abide by the terms and conditions of its col- 
lective bargaining agreement with the union* (G.C. Ex. 
27, J.A. 271; G.C. Ex. 28, J.A. 279). 

The facts dealing with the refusal to refer clearly dem- 
onstrate that there was no ‘‘refusal to refer” but an agree- 
ment between United Engineers and the United Associa- 
tion that the collective bargaining agreements (G.C. Ex. 27, 
28) would be lived up to. Therefore, there is no viola- 
tion of Section 8(b) (4) (A).** 

First, as to River Rouge, the record demonstrates and 
the Trial Examiner so found that, on March 13, Superin- 
tendent Brown called Local 636 and requested the local 
to refer pipefitters to handle the prefabricated pipe because 
the pipefitters on the job refused to install it. This was 
followed up by Brown’s letter of March 14, 1957 (G.C. 
Ex. 35, J.A. 286). 

45 The Trial Examiner also did not discuss this issue. It is quite possible 
that the Trial Examiner deemed it unnecessary since he rejected the General 
Counsel’s argument that a refusal to refer was an unfair labor practice 


because there was no strike before the men started to work and no ‘concerted 
refusal?’ because they were never employed. 


16 Even if we assume that the fabrication clause is a boycott and not 
rimary activity or a term and condition of employment, there is no violation 
of 8(b) (4) (A): 


“‘Likewise, a union is free to approach an employer to persuade him to 
engage in a boycott so long as it refrains from the specifically prohibited 
means of coercing through inducement of employees. . . . When he [the 
employer] does consent, it cannot appropriately be said that there is a 
strike or concerted refusal to handle goods on the part of his employees’’ 
Local 1976. Carpenters v. N.L.R.B., supra. 
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Second, on April 12, 1957, the United Association filed 
suit in the Federal District Court in Philadelphia, Penn- 
sylvania, against United Engineers for specific perform- 
ance of the fabrication clause in the 1956 National Agree- 
ment and for damages and United Engineers offered to re- 
fabricate the pipe at its own expense (G.C. Ex. 18, J.A. 
256). 

Third, That this request for men by Superintendent 
Brown was ordered to be withdrawn by Vice President 
Johnston immediately, the next day, and Johnston so 
testified (J.A. 120-122) and later was withdrawn in writing 
on April 16, 1957 (G.C. Ex. 30, J.A. 287). Johnston ordered 
Superintendent Brown on April 23, 1957, because of the 
stipulation made in the Federal District Court in Phila- 
delphia, to advise all of the United Engineers supervisory 
force not to call Local 636 for pipefitters for River Rouge, 
St. Clair or Monroe, until the suit in Philadelphia was set- 
tled. Brown carried out this order (J.A. 164, 165-166, 172). 

Fourth, on May 10, 1957, the Federal District Court ren- 
dered an opinion that a 10(1) injunction would issue and 
the pipefitters on the job were instructed to install the 
pipe (J.A. 374). 

Fifth, on May 17, 1957, the United States District Court 
for the Eastern District of Michigan entered an Order 
Granting Temporary Injunction against Local 636 and its 
agents which, in effect, called upon them to refrain from 
interfering with the work at River Rouge. 

Sixth, on May 20, 1957, United Engineers and the United 
Association entered into an agreement aimed at resolving 
all the disputes that had arisen.’ The United Engineers 
agreed not to request pipefitters from the United Asso- 
ciation or its locals until the United Association would be 
assured that United Engineers and Detroit Edison would 
live up to the terms of the collective bargaining agree- 
ment. The United Association agreed to furnish men to 
complete the work at River Rouge. 


17 Please refer to the context of the Agreement stated in its entirety in the 
Tria] Examiner’s Report (Fn. 18. J.A. 375). 


45 


Seventh, on June 11, 1957, Detroit Edison cancelled 
its St. Clair contract with United Engineers (G.C. Exh. 46, 
J.A. 298).* 


1. St. Clair Project—DiDuca and J. W. Partlin Company Incidents 


With respect to the St. Clair project, the record dis- 
closes that Edison hired a pipe contractor, DiDuca Brothers 
of Port Huron, Michigan. Edison requested DiDuca to 
bring six pipefitters on the job and unload some heaters 
at St. Clair early in April (J.A. 377). DiDuea requested 
McCarthy for pipefitters and McCarthy refused to sup- 
ply any pipefitters to DiDuca because McCarthy stated ‘‘a 
jurisdictional dispute existed on the St. Clair project’’ 
(J.A. 377). On April 5, 1957, Edison requested Brown to 
order Local 636 to refer men to St. Clair under the terms 
of the National Agreement. Brown phoned McCarthy and 
requested pipefitters to unload the heaters and McCarthy 
told Brown he would not supply any pipefitters to St. 
Clair because jurisdictional disputes existed on that pro- 
ject (J.A. 168, 377). The request of Brown to furnish 
pipefitters from Local 636 was withdrawn and cancelled 
by Vice President Johnston’s order to Brown of April 
23, 1957, carrying out the stipulation in the Federal Dis- 
trict Court in Philadelphia and was clearly cancelled out 
by the agreement of May 20, 1957, between United Engi- 
neers and the United Association.”* 

The record further discloses dubious conduct on the 
part of Detroit Edison that, after they had cancelled United 
Engineer’s contract for entering into the May 20 agreement 
with the United Association, Detroit Edison attempted to 
secure J. W. Partlin Company to refer United Association 

18 Another example of Detroit Edison’s militant behavior and conscious 
effort to disturb positive collective bargaining is their letter of March 27, 1957 
(G.C. Ex. 42, J.A, 291) asking United Engineers to ‘‘advise Edison of any 


contemplated agreements with any union or any group which might in any 
way limit Edison’s freedom of purchase’’ (J.A. 292), 


19 The May 27 agreement provided not only would United Engineers not call 
or request pipefitters for St. Clair, but United Engineers agreed not to transfer 
any pipefitters from River Rouge to the St. Clair project until Detroit Edison 
agreed to abide by the terms of United Engineers’ contract with the United 
Association. 
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plumbers and pipefitters to St. Clair, knowing full well 
that they would not abide by the terms and conditions of 
Local 636’s collective bargaining agreement or the United 
Association’s National Agreement. 

The DiDuca and J. W. Partlin episodes were “entrap- 
ment’’!on the part of Detroit Edison to attempt to get 
pipefitters ‘‘in the course of their employment” on the 
St. Clair project.” 

Detroit Edison was aggressively attempting to secure 
the employment of pipefitters by a United Association con- 
tractor on the St. Clair project, even after the cancella- 
tion of United Engineers’ contract. 


2. Enrico Fermi Project at Monroe, Michigan 
There is no evidence that United Engineers or any other 
contractor called for men for the Enrico Fermi Project at 
Monroe, Michigan. 
The most cogent facts are that there were no pipefitters 
employed by United Engineers at these projects and the 


union was successful in persuading the employer to cooper- 
ate by not asking Local 636 for men to work under condi- 
tions which would violate the contract. The motivation 
for the employer’s decision is also important. Vice Presi- 
dent Johnston’s testimony (J.A. 132-135), coupled with 
the letter of the President of United Engineers (G.C. Ex. 
21, J.A. 259), reveals that the May 20 agreement was due 
to the desire of United Engineers to live up to its word 
and to continue good labor relations with the United Asso- 
ciation. It is relevant to note here that, before the agree- 
ment of May 20 was entered into, and even before the in- 


20 Both the Trial Examiner and the Board found that there was no evidence 
of unfair labor practices with respect to the DiDuca Bros. and J. W. Partlin 
Co. incidents because both contractors were not parties to the National 
Agreement with the United Association (JA 322, 394). 

“The ‘complaint, as amended, also alleges a violation with respect to 
employees of United Engineers at Edison’s projects at St. Clair and Monroe, 
Michigan. The record shows that at all times material herein there were no 
pipefitters employed by United Engincers at these projects. The record does 
show, as previously found, that Respondents took the position that they would 
refuse to furnish pipefitters for St. Clair and for the Enrico Fermi project 
at Monroe, even if requested, until United Engineers assured Respondents that 
the piping for St. Clair would be fabricated in accordance with the National 
Agreement, that is, in a shop under contract with the United Association, 
paying the prevailing wage rate.’’? (Emphasis supplied) 
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junction of May 17, the pipefitters had resumed work on 
the Westinghouse pipe. Union activity, far more extreme 
than the pressure of a lawsuit, is permissible when ad- 
dressed directly to employers." A fortiorari, voluntary 
employer cooperation based upon decent principles and 
broad policy considerations is not proscribed under Section 
8(b) (4) (A) of the Act. 

In the key case of Schatte v. International Alliance, etc., 
182 F.2d 158 (9th Cir., 1950), the Carpenters Union brought 
a damage suit against the employer movie studios and 
the I.A.T.S.E. (a labor union) for breach of contract. The 
employer gave carpentry work to the appellee union, con- 
trary to a provision giving exclusive jurisdiction of the 
work to the Carpenters. Appellants alleged that the LA. 
T.S.E. threatened the movie studios with a strike if they 
did not get to work. 

“We do think, however, that the Company does not al- 
lege an act or acts by Appellees which are declared 
unlawful. Appellants point to the allegation of threats 
made to employer Appellees and other employers by 
the I.A.T.S.E. to the effect that as Appellants were 
permitted to do certain carpentry work in the stu- 
dios, all work would be stopped in studios, exchanges 
and theaters. The statute does not make actionable 
a mere threat of a strike or concerted refusal to work 
made by a union to an employer. There must be either 
an actual work stoppage or an inducement or encour- 
agement to employees to stop work. The IA.T.S.E, 
according to the complaint, merely threatened if em- 
ployer Appellees did not comply with certain demands 
then the I.A.T.S.E. would induce certain employees to 
stop work” Id. at 165. 


Rabouin v. NLRB, 195 F.2d 906 (2nd Cir., 1952) is more 
closely in point. ‘‘The embargo on Rabouin’s goods was 
a product solely of request addressed to management or 
supervisory personnel.” The former are clearly employ- 
ers and the latter have lately been so defined by the new 
Section 2 (2,11), 29 U.S.C.A. See. 152 (2,11). The union, 
thus, did not encourage the employees. Id. at p. 911. 


21And this is so, despite the fact that the employer may be labelled 
‘*“secondary,’’ Penello v. Hatters Union, 174 F.Supp. 887, at 892 (1959). 
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It is clear, therefore, that prior to enactment of Pub- 
lie Law 86-257," September 14, 1959, persuasion or threats 
of inducement made directly to employers were not pro- 
seribed under the Taft-Hartley Act See Peneilo v. Hat- 
ters Union, supra. 


B. There Was No Strike or Concerted Refusal to Work in the 
Course of Employment 

We have demonstrated that United Engineers voluntar- 
ily agreed and consented to abide by the terms and con- 
ditions of employment set forth in the 1956 agreement and 
the 1957 agreement, which was tken in the process of 
negotiation, by virtue of the terms and conditions set forth 
in the May 20 document. This agreement alone is suffi- 
cient to show that there was no strike or concerted refusal 
to work in the course of employment. Certainly, the agree- 
ment of May 20 wherein United Engineers agreed not to 
call for men for the St. Clair project or to transfer men to. 
St. Clair completely repudiates ‘‘refusal to refer.’’ 

However, assuming, arguendo, that the fabrication clause 
is equated with a hot cargo clause and is not primary ac- 
tivity the mere refusal to refer men either to obtain such 
a clause or to secure compliance with such a contract 
clause, would not be a ‘‘strike’’ under Section 8(b) (4)(A). 
Joliet Contractors, supra. 

The Trial Examiner found that there was no strike or 
concerted refusal to work in the course of their employ- 
ment because the prospective employees had not been 
hired and, therefore, there was no withdrawal or cessation 
of work so that there could be a “‘strike’’, nor was there 
any employment so there could not be ‘‘course of employ- 
ment’. The Trial Examiner properly ruled that the 
Joliet Contractors case, supra, is controlling. His state- 


22 Section 8(b)(4)(ii) as amended (29 USC 158) now reads ‘‘to threaten, 
coerce or restrain any person engaged in commerce ...’’ It is clear from 
legislative: history that this amendment was intended to close the ‘‘loophole’’ 
outlined in the Schatte, Rabowin and Penello cases discussed above. Petitioners 
submit that, even under the amended statute, United Engineers was not 
threatened, coerced or restrained by the union into entering into the agreement 
of May 20 1957. 
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ment of the law, incorporating some of Judge Major’s opin- 
ion, is re of careful study: 


. We also agree with the Board that the mere 
Be on the part of the union to permit its members 
to work on a job where preglazed sash is used, or a 
concerted refusal on the part of the employees to do 
so, does not come within the condemnation of the stat- 
ute. This is so because the plain language limits the 
activities to “employees . . . in the course of their 
employment.” We agree with the view that employees 
cannot be on a strike or engaged in a refusal ‘‘in the 
course of their employment’’ prior to the establish- 
ment of any employer-employee relationship. If Con- 
gress had intended to proscribe the refusal to accept 
employment, either individually or in concert, it no 
doubt would have employed language appropriate to 
acomplish such purpose. We suspect that Congress 
deliberately refrained from so doing in order to escape 
a serious constitutional challenge. At any rate, we 
would doubt the power of Congress to make the re- 
fusal to work an unfair labor practice. So far as we 
are aware, people have a right either as individuals 
or groups to refuse to work for any reason which they 
may regard as sufficient or for no reason. It is only 
after the employer-employee relationship has been es- 
tablished that Congress has prescribed a code of con- 
duct for both employer and employee in which it has 
specifically designated that which constitutes an un- 
far labor practice on the part of the parties respec- 
tively” (J.A. 396). 


The teaching of Justice Frankfurter in Local 1976, Carpen- 
ters v. NLRB, supra, is applicable to the broad construc- 
tion which the Board places upon 8(b)(4)(A): 


‘¢. . . This is relevant in that it counsels wariness 


and finding by construction a broad policy against 
secondary boycotts as such when the words of the 
statute itself are clear that those interested in just 
such a condemnation were unable to secure its embodi- 
ment in enacted law’’ Local 1976, Carpenters, supra, 
at p. 99 
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The conclusion reached in the Joliet case holding that 
the term “‘strike” means the cessation of work by men 
who have actually entered into a definite employment 
relationship and have commenced their jobs and that a 
refusal to refer men is not a strike is in conformity with 
decisions reached by this Court and others. In Barker 
Painting Company v. Brotherhood of Painters, Decorators 
& Paperhangers of America, 23 F. 2d 743 (1927), cert. den. 
276 U.S. 631 (1928), the union refused to furnish members 
to out-of-town contractor who gave notice that he did not 
intend to comply with local union rules (wages, hours, etc.). 
This Court held that the refusal of union members to ac- 
cept the employment under these conditions did not con- 
stitute a strike: 


“Tt is clear that the union painters were free either to 
accept or reject employment upon the terms offered by 
appellant, and correspondingly that appellant was free 
to accept or reject the terms of employment offered by 
the men. In this instance, there was no strike... It 
eannot be claimed that there was any breach of con- 
tract by the men; the latter simply refused to enter 
into any contract of employment upon the terms of- 
fered by appellant’’ Jd. at 744. 


Likewise, the words of the statute “‘to engage in a con- 
certed refusal in the course of employment to use, manu- 
facture, process, transport or otherwise handle or work 
on any goods, articles, materials or commodities or to per- 
form any services” were evidently placed in the statute 
to take care of partial strikes during the course of em- 
ployment. A strike is a total withdrawal or cessation of 
work by men. A concerted refusal in the course of em- 
ployment to handle goods covers partial work stoppages 
while men remained at work. Further, the words ‘‘con- 
certed refusal in the course of their employment’’ cannot 
embrace or cover a refusal to refer men by a union in the 
operation of an exclusive hiring hall. The words ‘‘in the 
course of employment” embrace or connote an employ- 
ment relationship which is contractual. 
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“Employment’’ is defined in Black’s Law Dictionary, 
3rd Edition, as ‘‘the act of hiring (People v. Hyde, 89 N.Y. 
11, 16) ; implying a request and a contract for compensation 
(Street v. Deck, 108 Mo.App. 292, 83 S.W. 314, 315).” 

The words “in the course of employment”? mean that one 
has already been employed. The word “ employed’’, Black’s 
Law Dictionary, 3rd Ed., is defined as ‘both the act of 
doing a thing and it being under contract or orders to do 
it? U.S. v. Morris, 14 Pettworth 475, 10 L.Ed. 553. 

Thus, the words ‘‘in the course of employment’? mean a 
contract of employment, namely an agreement expressed 
by some offer on the part of one to employ or work for 
the other and an acceptance on the part of such other. 

The Board recently enunciated the rules for the opera- 
tion of exclusive hiring halls in M ountain Pacific, 119 
NLRB 820, and the Board established three criteria or 
safeguards for the operation of non-discriminatory hiring 
halls. The second provision was as follows: 


“The employer retains the right to reject any job 
applicant referred by the union.”’ 


This standard clearly establishes that there is no contract 
of employment when a union refers an employee to a con- 
tractor under the terms of the exclusive hiring hall. The 
Board’s reasoning in the instant case repudiates the sec- 
ond criteria which the Board has established in Mountain 
Pacific. The Board now would equate the ‘‘refusal to 
refer” as a “concerted refusal in the course of employ- 
ment.’? There is no employment at the time of referral 
under the Board’s Mountain Pacific criteria and employ- 
ment only takes place after the referral and acceptance by 
the contractor of the applicant for employment. 

The Board attempts to equate the words ‘tin the course of 
their employment” with the word ‘‘employee’’ in Section 
2(3) of the Act. Because of the broad definition of the 
word ‘“‘employee”’ in the statute, the Board reasons “em- 
ployee’? is equal with the words ‘‘in the course of their 
employment’’. Congress restricted the application of sec- 
ondary boycotts in Section 8(b) (4)(A). Congress was 
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aware of the broad definition of the word “employee’’ in 
Section 2(3) and only made strikes, withdrawals from work 
or partial strikes or concerted refusal in the course of 
employment to be violations of 8(b) (4) (A). 

The Board’s reasoning that the word “employees’’ as 
used in Section 8(b)(4)(A) ‘‘depends upon considerations 
of the peculiar character of the intended relationship or 
arrangements with these employers and is not controlled 
exclusively by any immediate employer-employee nexus’’ 
is sheer verbalism and a complete distortion of the mean- 
ing of the words ‘‘in the courts of their employment.”’ 
The Board attempted to justify its position by citing 
United Marine Local 333 (New York Shipping Associa- 
tion) v. NLRB, 107 NLRB 689. This case has not been 
reviewed by the court and is not authority for the propo- 
sition that the Board is now asserting, namely that a refu- 
sal to refer men to a contractor is a violation of 8(b) (4) (A). 
The United Marine case was based upon special circum- 
stances which, even under the scrutiny of a strict rule of 
interpretation, would permit the conclusion in that case 
that the longshoremen involved were employees under the 
Act (it was a common situs) and ‘‘in the course of their 
employment.’’ The facts were that Local 333 had con- 
tracts with a tug boat association. An economic strike en- 
sued over wages and terms of a new contract. Local 
333 placed pickets at all the piers in the Greater New 
York area. At these piers, longshoremen, members of other 
local unions of the International Longshoremen’s Union, 
respected the picket lines. At these piers, there were 
steady gangs who were regular workers. Besides, there 
were other groups of longshoremen who were in a ‘‘shape 
up’ every morning at the pier. The pier was the situs of 
employment. The Board found these steady gangs and 
shape-up longshoremen to be employees. That the pick- 
eting by Local 333 did not follow the Moore Drydock cri- 
teria and picketing was done at some of these piers when 
there were no tugboats berthed in the particular pier. 

The Board’s reliance on the Charleston Stevedoring 
case, 118 NLRB 920 (1957) is even more dramatically 
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misplaced. Through the Board’s own language, we are 
shown that the longshoremen had already started work 
and were actually called from the job: 


‘¢.. the first gangs reported as scheduled. However, 
ILA Vice President Burke and Local 1422 delegate 
Mitchell appeared at the dock and informed the 
checker foreman that work would cease at noon on the 
vessel already in port and that the placing of pickets 
at the gangway was being considered. Shortly there- 
after, Charleston’s hiring foreman was informed by 
Local 1422’s secretary that the longshoremen employed 
by Charleston would unload the vessel then in port but 
that ‘they ... were not going to work’ the other ships 
‘because of the strike.’ A short time later, the presi- 
dent of Local 1422 stated to Charleston’s president that 
Local 1422 could not supply men on ‘orders from 
Captain Bradley (ILA’s president) or New York.’ 
Charleston’s president was also informed by Burke 
that Burke had received a telegram from Bradley 
directing him ‘to report to Charleston and instruct men 
to go on strike.’ After the lunch break on November 
17, Burke and Mitchell appeared again at the dock and 
signaled the longshoremen employed by Charleston 
to quit work, and Burke told Charleston’s foreman 
that he ‘was shutting down [Charleston]’. Charles- 
ton’s longshoremen immediately obeyed the imnstruc- 
tions of Burke and Mitchell to quit work’’ Id. at pp. 
923-924 (Emphasis supplied). 


The New York Shipping case has no application to the facts 
of the instant case where the Board is ordering Local 636 
and the United Association to refer men to United Engi- 
neers when United Engineers does not want the men and 
has not asked for the referral of men. 


IV. THE DRASTIC ORDER OF THE BOARD IS CLEARLY UNWAR- 
RANTED UNDER THE CIRCUMSTANCES PRESENTED IN 
THIS CASE 

It has become customary for the Board in recent years, 

in cases involving alleged violations of Section 8(b) (4) 

(A), to issue blanket orders. The order in this case, 

grounded on an alleged unfair labor practice by the si- 
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lence of General Foreman Kelley during the polling of 
the employees on March 12 and 13, reaches the high water 
mark. To remedy this isolated unfair labor practice, the 
Board has ordered the Petitioners to do the following: 


(1) To cease and desist from all ‘“secondary ac- 
tions with respect to United Engineers or any other 
employer or person where the object is to force the 
ceasing handling of materials fabricated by Westing- 
house Electric Corporation or any other employer 
or person who does not fabricate said materials by 
Building Trades Journeymen under an Agreement with 
the United Association or its affiliated locals. 

(2) To cease and desist from all secondary activi- 
ties for the objects in (1) by refusing to refer members 
of Local 636 upon request of United Engineers or of 
any other employer or person which is a signatory to 
the National Agreement or any other such agreement. 

(3) Notify members of the local that any previous 
instructions or appeals by Petitioners in handling 
prefabricated piping at Detroit Edison’s projects have 
been withdrawn and that the “‘fabrication’’ clauses in 
the National Agreement or any other such agree- 
ment with United Engineers or any contractor re- 
tained by the Detroit Edison Company do not prohibit 
or otherwise preclude any member of said local from 
handling prefabricated piping which does not satisfy 
the terms of those clauses. 

(4) Notify members that Petitioners will not dis- 
cipline, penalize or otherwise discriminate against any 
member for working on prefabricated piping at Detroit 
Edison’s Projects. 

(5) Repeat and emphasize to members of the local 
in response to any inquiries the facts which the Board 
has herein ordered Petitioners to make known to mem- 
bers. 


To remedy the silence of Foreman Kelley in poll taking, 
the Board has found it necessary to issue a sweeping order. 
Injustice and error permeate this order of the Board: 

First, the Board, in declaring the fabrication provision 
unenforceable and requiring Petitioners to announce it 
to the world, makes no distinction between the provisions 
of the fabrication clause. Clearly, the requirement of the 
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fabrication clause that all pipe two and a half inches and 
under be fabricated on job site is a legitimate primary term 
and condition of employment that is enforceable. This 
is clear error that demands the entire order be set aside. 

Second, the failure to make this distinction between the 
job site work jurisdiction requirement and the subcon- 
tracting requirement makes abundantly clear the intent 
and purpose of the order, that is to give Detroit Edison a 
license, under the guise of a purchasing policy, to bully 
contractors into violating honestly and fairly negotiated 
work rules of collective bargaining agreements. The Su- 
preme Court has held in SandDoor that Section 8(b) (4) 
(A) is aimed at protecting “innocent neutrals,’’ not pri- 
mary employers. Under the Board’s own reasoning, the 
neutral here is United Engineers, not Detroit Edison. 
United Engineers and the United Association have re- 
solved their difficulties by the Memorandum Agreement 
of May 20 and have resumed the peaceful labor relations 
that existed for fifteen years up until December 12, 1956, 
when Detroit Edison suddenly decided that it would pro- 
hibit and pressure any contractor from living up to any 
terms and conditions of a labor agreement which could 
be purchased on the open market cheaper. 

Classic of the approach of the Board is illustrated by one 
of the reasons it gives for such a broad order, namely, that 
“the record discloses that Edison has cancelled its con- 
tract with United Engineers for the erection of the tur- 
bine unit at St. Clair’? ‘because of the latter’s inability to 
obtain pipefitters from the Respondents.”’ Detroit Edi- 
son cancelled the contract after being informed that United 
Engineers, like the other two hundred fifty National Con- 
tractors, was entering into a new National Agreement 
with the United Association which contained a fabrication 
provision and that United Engineers was not going to ask 
for men for St. Clair until Detroit Edison agreed to per- 
mit it to honor its contract with the United Association. 

It is submitted that this order of the Board is the per 
se illegal doctrine of Genuine Parts in disguise, which the 
Supreme Court reversed in SandDoor. Implicit in the man- 
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date of the Supreme Court is that Section 8(b)(4)(A) pro- 
tects ‘“‘neutrals.” Assuming, arguendo, on the basic prem- 
ise of the Board that United Engineers is a neutral and 
desired to make an agreement with the United Association, 
in SandDoor the Supreme Court ruled that ‘‘neutral’’ em- 
ployers be permitted to make their own decisions as to 
whether they will or will not honor an alleged ‘‘hot cargo’’ 
provision of a labor agreement. Even assuming that the 
fabrication clause on the Board’s own thesis is a “hot 
eargo”’ clause, the Board should not enter a sweeping re- 
medial order and place in the hands of Detroit Edison an 
order enforceable by contempt to wage war on the terms 
and conditions of a labor agreement. 

Further, the scope of this order is wholly unsupported by 
substantial evidence in the record to show that this blan- 
ket order is required or needed. See Teamsters Local 554 
vy. NURB, supra, and cases cited therein. ‘‘All other 
employers’”’ are cloaked in the protection of this order, 
yet the only unfair labor practice is the isolated events 
of March 12 and 13 with United Engineers. What ‘‘dan- 
ger” is there that the unfair labor practice may extend 
to the employees “of other employers?’’ When you con- 
sider that, (1) the great emphasis by the Trial Examiner 
and the Board in the alleged findings that the same pipe, 
prefabricated by the same turbine manufacturers, had 
been handled not only on Detroit Edison projects but 
throughout the country; (2) the dismissal of portions 
of the complaint alleging violations committed against 
other named and unnamed employers; (3) the amicable 
manner in which United Engineers and the United Asso- 
ciation resolved all differences and (4) the fact that al- 
though thousands of man-hours are being performed each 
day under the National Agreement, this is the first case 
before the Board which has ever involved a refusal to 
handle pipe under the Fabrication Provision. Further, 
evidence of a refusal to handle turbine piping of named 

23 Pre-run and pre-tested turbine pipe is handled and installed by pipe- 


fitters by an understanding and agreement between national piping contractors 
and the’ United Association as an exception to the fabrication clause. 


turbine manufacturers is insufficient to warrant a blan- 
ket order ‘‘of any other employer”’ in specifying illegal 
objective. There was one National Contractor and, at the 
most, one isolated request for men that was immediately 
withdrawn. Likewise, an order embracing refusal to refer 
journeymen pipefitters to ‘‘any other National Contrac- 
tors” is not justified, and the record is barren of any 
other instance involving refusals to refer to any other 
National Contractor. Such a blanket order could sub- 
ject the United Association, and its 800-odd Local Unions, 
to contempt citation for refusing to refer men for any 
number of justifiable reasons. Further, a refusal to refer 
is not a violation of Section 8(b)(4)(A). With respect to 
the Kelley incident, the only evidence of inducement of 
employees in the record is the silence of Kelley, and silence 
is the antithesis of instructions, orders or discipline. Evi- 
dence of silence is wholly insufficient to support or justify 
the portions of the Board’s order requiring notification to 
the members of the Union. 

The notification required by the Board for the respond- 
ents to notify members of Local 636 that the fabrication 
clause does not prohibit or otherwise preclude any member 
“of said local from handling prefabricated pipe’’ is un- 
warranted. Such notification would be an open license 
to employers to violate the fabrication clause, and would 
destroy the wage rates and craft rights of pipefitters to 
fabricate pipe on job site. Assuming, however, that such 
a notification was proper, at least the notification should 
provide that ‘‘the individual employee has a right to 
make his own independent choice as to whether he will 
handle prefabricated piping.’? Teamsters Local 544 v. 
NLBB, supra. 
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CONCLUSION 
We respectfully submit, for the reasons set forth in this 
brief, that a decree should be entered (1) setting aside the 
Board’s order and the Board directed to dismiss the com- 
plaint against the United Association, Local 636, Timothy 
McCarthy and William B. Kelley. 


Respectfully submitted, 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the United Association of Journeymen and Appren- 
tices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, AFL-CIO, its Local 
636, and Business Agent Tim McCarthy and Presi- 
dent William B. Kelley of that local,* to review and 


+The two labor organizations are hereafter referred to col- 
lectively as the Union, or petitioners, and individually as 
United Association and Local 636, respectively. 
(1) 
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set aside an order of the National Labor Relations 
Board issued against them on March 16, 1959, follow- 
ing the usual proceedings under Section 10 (¢) of the 
National Labor Relations Act, as amended (61 Stat. 
136, 29 U.S.C., Sec. 151, et seg.). The Board has 
filed a cross-petition, requesting enforcement of its 
order.. The Board’s Decision and Order (J.A. 314- 
403)? are reported at 123 N.L.R.B. No. 37. This 
Court has jurisdiction of the proceedings under Sec- 
tion 10 (e) and (f) of the Act. 


I. The Board’s findings of fact 


Briefly, the Board found that petitioners violated 
Section 8(b)(4)(A) of the Act* by striking, and 
inducing and encouraging employees of United Engi- 
neers to refuse to work on Westinghouse pipe for the 
purposes of forcing United Engineers to cease handling 
such pipe and to cease doing business with Detroit 
Edison, and of forcing Detroit Edison to cease doing 
business with Westinghouse or any other person who 
did not have a contract with petitioners. The evidence 
upon which the Board based its findings is summarized 
below. 


2“¥.A.” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of refer- 
ences a; semicolon appears, references preceding the semicolon 
are to the Board’s findings; succeeding references are to the 
supporting evidence. 

* This case arises under the provisions of that section as it 
existed before amendment by the Labor-Management Reporting 
and Disclosure Act of 1959 (73 Stat. 519, Pub. Law 86-257). 
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A. Background; the relationship between United Engineers and Detroit 
Edison, and between Detroit Edison and Westinghouse 


United Engineers is a general contractor, which 
furnishes the labor and the “know-how” for the con- 
struction of generating plants (J.A. 316, 347-348; 
179). As the construction of generating plants in- 
volves a substantial amount of pipefitting work, 
United Engineers has a labor contract with the United 
Association which provides, in effect, that United En- 
gineers will hire all its pipefitters through the appro- 
priate local of United Association, in this case Local 
636, and which further provides that all pipe must be 
fabricated on the job site except that pipe of 214 
inches or more in diameter may be fabricated off the 
job site if the work be done in a plant under contract 
with United Association (J.A. 316, 347-351; 114- 
115).* 


‘The fabrication clause reads in full as follows (J.A. 350- 
351; 114-115, 279-284) : 

(A) Pipe work of every description being installed un- 
der the supervision of the employer, employing Journey- 
men of the United Association in the Plumbing and Pipe 
Fitting Industry, must be handled, assembled, directed and 
installed by Journeymen members of the United Associ- 
ation. 

(B) It is understood by the Parties of this Agreement 
that the pre-fabrication of welded pipe formations two and 
one-half inches and over in diameter and all pipe bends, 
bends two and one-half inches and over in diameter may 
be performed at the site of the job or in the plant of the 
employer, employing Journeymen of the United Associ- 
ation at the prevailing building construction wage rates in 
effect wherever the employer’s plant may be located. 

(C) The Local Unions of the United Association reserve 

‘ the right to refuse to handle, erect, or install fabricated ma- 
. > terials sent’ to the jobs that have not been fabricated by 
' 533225 59 r ~ . 
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Detroit Edison, one of the charging parties herein, 
is a public utility which sells electrical energy (J.A. 
346). In 1956, it embarked on an expansion program, 
which entailed the construction of three new generat- 
ing plants at River Rouge, St. Clair and Monroe, all 
in Michigan (J.A. 316, 346). Edison’s policy has 
been to purchase all materials and equipment needed 
to complete a generating plant, and then to retain a 
general contractor, such as United Engineers, to fur- 
nish the necessary labor (J.A. 347-348; 9-11, 16). 
The turbines that go into the generating plants are 
purchased by Edison directly from the manufacturer 
on a package basis; ie., the entire turbine unit, in- 
cluding piping, is pre-fabricated and tested in the 
plant of the manufacturer before being shipped to 
Edison (J.A. 348; 8-9, 21-22). In contracting for 


the purchase of such equipment from a manufacturer, 
Edison is guided by obtaining the best value, and does 
not consider relevant whether the manufacturer is un- 
der contract to any particular labor organization (J.A. 
316-317; 6, 15-16). 


Journeymen members of the United Association, receiving 
the prevailing building construction wage rate in effect 
wherever the pipe fabrication shop may be located. 


THE WORK TO BE PERFORMED IN THE FIELD SHALL INCLUDE: 


' 1. Unloading, handling and erecting of material. 

| 2, Installation of hangers and supports. 

| 8. Making of all bends with a nominal diameter, of 
two inches or less. 

| 4, Cutting and threading all pipe with a nominal di- 
ameter two inches or less. 

5. The attaching and assembling of all pipe fittings 

and valves whether welded, screwed or 
except as noted in paragraph “B” of this article. 
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Westinghouse, another charging party, received the 
contract from Edison to supply a turbine unit for in- 
stallation at the River Rouge plant then under construc- 
tion (J.A. 317, 349). This unit was manufactured by 
Westinghouse at its Philadelphia plant hy Westing- 
house employees, represented by the United Electrical 
Workers Union (J.A. 317, 349). Westinghouse also 
has contracted to supply a similar turbine unit for 
the St. Clair power plant, and Allis Chalmers, whose 
employees are also represented by a union other than 
United Association, has a contract with Edison to sup- 
ply a turbine unit for the Monroe power plant (J.A. 
317; 19, 27, 221-222). 

United Engineers received the contract from Edison 
to erect the three plants at River Rouge, St. Clair, 
and Monroe, and to install the turbines (J.A. 316, 347; 


11-13, 167). As indicated above, United Engineers 
supplies only the labor and “know-how”’; Edison does 
all purchasing. During the last part of 1956, United 
Association pipefitters employed by United Engineers 
performed certain preliminary piping work at River 
Rouge prior to the receipt of the Westinghouse tur- 
bine (J.A. 317). 


B. Westinghouse pipe arrives at River Rouge, but is not unloaded 

On January 21, 1957, the first shipment of pipe from 
Westinghouse arrived at River Rouge, preliminary 
work having progressed to the point where installa- 
tion of the turbines could begin (J.A. 317, 356; 41, 89, 
91, 202). William B. Kelley, a supervisor for United 
Engineers, and president of Local 636 of United Asso- 
ciation, was promptly told of the arrival of the West- 
inghouse pipe (J.A. 317, 357 ; 27, 35). 
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The next day, Local 636 business manager Mc- 
Carthy, having been advised of the pipe by Kelley, 
told Brown, construction manager for United Engi- 
neers, that ‘“‘we are in serious trouble at River Rouge 
* * * you have got some pipe that just came in on the 
job that we don’t like’’ because ‘‘it wasn’t fabricated 
in a U.A. shop.”” McCarthy added that the pipe 
would not be unloaded, that he had ‘‘orders from Wash- 
ington not to handle the pipe’ (J.A. 357; 142-144). 
Later that day, Kelley notified United Engineers that 
United Association pipefitters would not handle the 
pipe because Westinghouse was not a United Asso- 
ciation shop (J.A. 317; 94). This notification was 
pursuant to orders received from United Association 
(J.A. 94-95, 245). When a representative of West- 
inghouse, Lester Smith, asked Kelley why the pipe 
had not been unloaded, Kelley read the fabrication 
clause of the United Association-United Engineers 
agreement to him, and told him that Local 636 mem- 
bers had discussed the question of prefabricated 
piping at a union meeting a short time earlier (J.A. 
317-318, 357-358 ; 32, 42, 94). 

United Engineers and United Association repre- 
sentatives met on January 24 to discuss the use of 
prefabricated pipe. Those present included Mce- 
Carthy, Kelley, and Bradshaw, a general organizer, 
representing United Association, and Brown, con- 
struction manager, and Oleksiak, Brown’s assistant, 
representing United Engineers (J.A. 318, 358-359; 
39, 47, 105-106, 144-145). The Union representa- 
tives stated that United Engineers was violating its 
agreement by receiving the Westinghouse pipe at 
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River Rouge, and that the Union was particularly 
concerned about the St. Clair project, where Edison 
had invited bids from companies that did not have 
agreements with United Association (J.A. 318, 358- 
360; 144-145, 206, 209-210). Bradshaw, who was the 
chief Union spokesman, asked why Detroit Edison did 
not change its purchasing policy. Brown replied that 
as far as he knew Edison never changes its policy, and 
added that United Engineers had no control over pur- 
chasing (J.A. 318, 360; 145-146, 185-186). 

Later that day, the representatives of United En- 
gineers and the Union met again (J.A. 359-360). 
Bradshaw stated unequivocally that the pipe re- 
ceived from Westinghouse was in violation of the 
agreement, and that United Association members 
would not handle it unless the Union received assur- 
ances that Edison would buy pipe for St. Clair from 
“a fair shop” (J.A. 318, 359-360; 146-149, 186, 210). 
When Brown and Oleksiak protested that United 
Engineers supplied labor only, and had no control 
over Edison’s purchasing policies, Bradshaw reiter- 
ated that the Westinghouse pipe would not be han- 
dled until the situation at St. Clair was clarified 
(J.A. 318, 360; 146-147). McCarthy, in response 
to Oleksiak’s query ‘‘What are we going to do about 
St. Clair,” said, “I don’t think we dare do any- 
thing. I don’t think we are going to give you any 
men for St. Clair until this thing is squared away’”’ 
(J.A. 360; 209-210, 212). At Brown’s request, Brad- 
shaw then telegraphed United Association’s general 
president, Schoemann, requesting that a meeting be 
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arranged between Schoemann and United Engineers 
vice president Johnston (J.A. 361; 148-151). 

On January 28, Lester Smith, erector for West- 
inghouse, asked pipefitter Stolliker why the men 
were not working on Westinghouse pipe. Stolliker 
told Smith that he had received instructions from 
the Union ‘“‘not to work on any more Westinghouse 
equipment until this difficulty with the piping was 
settled” (J.A. 318, 361; 93-99). That same day, 
Brown telephoned Johnston, and told him that at- 
tempts to settle the matter of the Westinghouse 
pipe with McCarthy and Bradshaw had been un- 
successful (J.A. 362). Johnston then, on January 
29, telephoned McCartin, assistant to president 
Schoemann of United Association, and informed Mc- 
Cartin of the problems involving this pipe (J.A. 362). 
McCartin told Johnston that United Engineers was 
“in violation of your national agreement if you are 
bringing pipe on the job fabricated” (J.A. 362; 107- 
108). | Johnston asked McCartin to permit the pipe 
to be unloaded and placed in storage to avoid incur- 
ring demurrage charges, and McCartin agreed (J.A. 
362; 108-109). On January 30, Oleksiak, McCarthy 
and Kelley conferred, by phone, on the problem. Mce- 
Carthy agreed that all the Westinghouse pipe could 
be unloaded and work on a particular part could be 
resumed, but asserted that the rest of the Westing- 
house piping would not be worked on “until this 
meeting with Washington” (J.A. 363; 215-218). 

C. Meetings between United Engineers, Edison, and United Association 

On February 4, Johnston and Chance, vice presi- 
dent and president of United Engineers, met with 


9 


President Cisler of Edison (J.A. 364; 134). The 
United Engineers officials attempted to persuade Edi- 
son to modify its purchasing policy with respect to 
pipe. Johnston tried to get Edison to assure it that 
the St. Clair pipe would be purchased in a United 
Association shop, so that he could “have that to trade’’ 
with the Union, but Edison refused to agree (J.A. 
364; 134-135). 

On February 25 United Engineers and Union rep- 
resentatives met in Washington, D.C. Johnston asked 
McCartin to ‘‘give orders to Bradshaw to direct the 
fitters to erect the pipe,” but McCartin replied that 
United Engineers was in violation of its agreement, 
and McCartin could not grant any exceptions (J.A. 
364-365 ; 111-113, 116-117). 

D. Petitioners induce United Engineer employees to refuse to work on 
Westinghouse pipe 

On March 12, construction manager Brown directed 
Dallam, United Engineers general superintendent at 
River Rouge, to order Kelley, the general piping fore- 
man, to install the Westinghouse pipe * (J.A. 318, 367, ; 
26, 46, 51, 121-122). Dallam then asked Kelley into 
his office and told him exactly what work was to be 
done (J.A. 367; 52-53, 77). Hulse, Dallam’s assistant, 
and piping superintendent Weiss were present at 
this meeting (J.A. 367; 22-23, 52-53). Kelley said 
that he “couldn’t say at that time whether he would or 
he would not do it; that he would have to consult the 


5 This order resulted from a meeting of representatives and 
‘attorneys of United Engineers, Edison, and Westinghouse, 
-which culminated in United Engineers agreeing to order the 
.pipefitters to erect the Westinghouse pipe (J.A. 366-367). 
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Hall’ (J.A. 367; 53). He attempted to call Local 636 
business agent Norman McShane, but was unable to 
reach McShane (J.-A. 367; 53-54). Later that after- 
noon, Kelley called McShane from Dallam’s office, 
informed McShane that he had been instructed by 
Dallam to start work on the Westinghouse pipe, and 
asked McShane if “he shouldn’t talk to McCarthy” 
(J.A. 367-368; 55). Kelley told Dallam that he had 
been told by McShane to talk to McCarthy, and then 
telephoned McCarthy, relating substantially what he 
had earlier told McShane, and asking what he should 
do (J.A. 368; 55). After completing the call, Kelley 
told Dallam that McCarthy knew of no settlement and 
said that “nothing should be done until a meeting had 
been set up between Gene Bradshaw and United 
Engineers’ personnel in Washington.” Kelley added 
that “he wouldn’t say he won’t erect the pipe,”’ that 
“they would do it in the near future,” and that Dal- 
Jam could fire him if he wished (J.A. 368; 56-57). 
Dallam then told Kelley that it would be necessary 
for him to talk to the pipefitters (J.A. 368; 57). Dal- 
lam and Hulse went to Kelley’s office, and spoke to 
pipefitters Morgan and Stolliker, with Kelley pres- 
ent (J.A. 319, 368; 57). In response to Dallam’s 
question as to whether he would work on the Westing- 
house pipe, Morgan said that ‘‘if he was instructed by 
his union, he would install it” (J.A. 319, 368; 58). At 
that point, Kelley, who had been silent earlier, said 
“you don’t have to give him any reasons. You can just 
say it will be-done in the near future” (tbid.). When 
Stolliker similarly indicated that he would not work 
on -the Westinghouse pipe, Dallam asked Stolliker 
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if he would do so if instructed by the Union, and 
Stolliker said he would (J.A. 319, 368; 59-60). Again 
Kelley interjected that “they need not give any reason. 
All they needed to do was to answer that they would 
do it in the near future” (tbid.). Although Dallam 
had given detailed instructions to Kelley, Mor- 
gan, and Stolliker to start work on the Westinghouse 
pipe, they did not do so (J.A. 369; 60). 

The next morning, on March 13, Dallam, accom- 
panied by Hulse and Kelley, toured the plant, and 
Dallam spoke to about 80 different pipefitters (J.A. 
319, 369-871; 24, 61-66). Dallam asked each pipefit- 
ter three questions “(1) We want you to erect the 
Westinghouse pipe—will you do it? (2) If not, why? 
(3) If the Union OK’s it will you erect the Westing- 
house pipe?’ (J.A. 319, 369-370; 24-26, 66-67, 261- 
267). All pipefitters answered no to the first question, 
and yes to the third. (J.A. 319, 371; 25-26, 70-75, 261- 
267). Although the precise language of the answers 
to the second question varied somewhat, all pipefitters 
indicated in substance that they would require the 
approval of the Union (7bid.). Kelley, who was pres- 
ent during this entire procedure, remained silent 
(J.A. 319). 


E. Local 636 refuses to send additional pipefitters requested by United 
ineers 


After Dallam’s unsuccessful attempt to get the pipe- 
fitters to install the Westinghouse pipe, construction 
manager Brown called Local 636 and asked that 12 
men be sent to the project to perform that work (J.A. 
322, 372; 160-161, 228-229). The agreement then in 
effect between United Engineers and United Associa- 
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tion, provided with respect to hiring that ‘‘initial re- 
quests for the furnishing of journeymen and appren- 
tices shall be made to the Local Union within whose 
territorial jurisdiction the work is being performed ;’’ 
and Local 636 has jurisdiction over the entire Detroit 
area in which Edison’s projects are located (J.A. 322, 
372; 140, 281). The contract also required the re- 
quested union ‘‘to furnish at all times to the Employer 
duly qualified journeymen”’ (J.A. 323, 372; 281). All 
pipefitters employed by United Engineers at River 
Rouge were members of Local 636 and had been re- 
quested from and referred by Local 636 in accordance 
with the terms of that agreement (J.A. 323; 34-35, 
140-141, 200-201). 

The next day, Brown wrote to Local 636, confirming 
the telephone conversation, and again requesting 12 
pipefitters to work on the Westinghouse pipe (J.A. 
323, 373; 163, 286). Local 636 never furnished any 
pipefitters to United Engineers pursuant to this re- 
quest, admittedly because of United Association’s ob- 
jection to its members handling Westinghouse pipe, 
and ‘its dissatisfaction with Edison’s purchasing poli- 
cies (JA. 323, 373; 161-163; 230-234, 237). 

During the next few months, Local 636 refused to 
refer pipefitters to two other contractors, DiDuca 
Brothers and J. W. Partlan Company, for work at 
Edison’s St. Clair and Monroe projects, in each in- 
stance because of the Union’s continued opposition to 
Edison’s purchasing policies (J.A. 323, 377-379; 168- 
169, 246). 
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F. Petitioners permit United Engineers employees to work on the Westing- 
house pipe; sign an agreement with United Engineers; and Edison cancels 
United Engineers’ contract 

On May 10, during a hearing in the District Court 
on the Board’s petition for a temporary injunction,‘ 
petitioners’ attorney stated, “may it please the Court, 
I just want to begin this session with a happy note, at 
any rate, that the pipefitters are working on the pipe 
that we are litigating. Mr. McCarthy gave the order, 
and he is also here as a witness.”’ (J.A. 321, 374-375; 
79-80). Kelley then called Dallam to tell him that 
“they were going to go back to work’’ (J.A. 321, 374- 
375; 79, 102-103). 

On May 21, 1957, following a meeting between 
United Engineers and United Association, the Union 
agreed to furnish men to complete the necessary pipe 
work at River Rouge, and United Engineers agreed 
not to request pipefitters from the Union for the St. 
Clair’ project, or transfer pipefitters from River 
Rouge to St. Clair, until it could assure the Union 
that Edison would abide by the terms of the labor 
agreement between the Union and United Engineers 
(J.A. 323, 375-377; 124). On June 11, 1957, Edison 
cancelled United Engineers’ contract for the St. Clair 
project (J.A. 377; 298). 


II. The Board’s conclusions and order 


The Board found that petitioners engaged in a 
strike, and induced and encouraged employees of 


*An order granting a temporary injunction under section 
10(1) was issued.May 17, 1957, by the United States District 
Court for the Eastern District of Michigan, Southern Division, 
Civil Action No. 16586 (J.A. 374). 
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United Engineers to engage in a strike or a concerted 
refusal to work on Westinghouse pipe, by instigating 
the refusal of pipefitters already on the job at River 
Rouge ‘to handle the Westinghouse pipe and by re- 
fusing to furnish United Engineers with pipefitters 
requested by it for work on the Westinghouse pipe. 
The Board further found that this action was taken 
for the! purposes of forcing United Engineers to cease 
working on Westinghouse pipe and to cease doing 
business with Detroit Edison, and of forcing Detroit 
Edison to cease doing business with Westinghouse— 
thereby violating Section 8(b)(4)(A) of the Act 
(J.A. 321-332, 379-391). In so holding, the Board 
rejected petitioners’ contention that their conduct was., 
privileged by the “fabrication clause’’ of the agree- 
ment with United Engineers (J.A. 391-393). 

The Board’s order requires petitioners to cease and 
desist from engaging in the unfair labor practices 
found as to United Engineers or any other employer. 
Affirmatively, the Board’s order requires petitioners: 
(1) to notify members of Local 636 that petitioners 
have no objection to their handling pipe, at any De- 
troit Edison project within the Local’s jurisdiction, 
prefabricated by an employer whose employes are not 
members of United Association,’ that they have with- 
drawn any previous instructions to the contrary, and 
that they will not penalize any member for working 
on such prefabricated piping; and (2) to respond to 
any inquiries by members by repeating to them the 
substance of the above requirements. The order also 

*The Board is not seeking enforcement of this provision of 


the order. See International Bro. of Teamsters, Local 554 v. 
N.IRB. 104, 359, 262 F. 2d 456, 463-464. 
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requires petitioners to post an appropriate notice, and 
to mail copies of that notice to each member of Local 
636 (J.A. 335-341). 
SUMMARY OF ARGUMENT 
I 

A. Petitioners do not deny, and the evidence shows, 
that an objective of their actions was to force United 
Engineers to cease working on Westinghouse pipe, 
which was fabricated by employees who were not 
members of United Association. They contend, how- 
ever, that United Engineers was not a neutral or sec- 
ondary employer, but was the primary employer, as 
the basic dispute arose out of United Engineers’ vio- 
lation of the fabrication provision of its contract with 
petitioners. This clause provided in effect that pipe 
could be fabricated only by members of United Asso- 
ciation, whether fabricated on the job site or in shops 
off the job site, and that United Engineers’ employees 
could refuse to handle pipe sent to the job which had 
not been fabricated by United Association members. 

But, the record shows that petitioners were not con- 
cerned with providing more work for their members 
employed by United Engineers, or with any other 
aspect of that employer’s employment policies. 
Rather, it amply demonstrates that petitioners had no 
objection to pipe being fabricated off the job site, and 
thus not by United Engineers’ employees, so long as it 
was fabricated in shops employing their members. In 
short, the target of petitioners’ activities was pipe 
fabricated in “non-UA”’ shops, and the practice of the 
neutral Detroit Edison in purchasing such disfavored 
pipe. And, the fabrication clause of petitioners’ con- 
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tract with United Engineers was used, like the typical 
‘hot cargo’? clause, to further these secondary 
objectives. 

B. Petitioners assert, however, that United Engi- 
neers is part of a multi-employer unit, which includes 
shops which fabricate pipe as well as constructors who 
do such work on the job site. Therefore, enforcement 
of the fabrication clause was related to the employ- 
ment conditions of employees of United Engineers in 
the sense that these employees are part of the more 
comprehensive unit. This argument is without merit. 

Assuming arguendo that all these employers consti- 
tute one unit and one employer, the record here shows 
that petitioners did not confine their dispute to work- 
ing conditions in that unit. For their demands were 
not limited to having offsite work done by members of 
that unit, but were that such work be done by any em- 
ployer employing pipefitter members of the United 
Association. Secondly, petitioners’ assumption that 
all members of the National Constructors Association, 
and the other employers who adopt the same contract 
negotiated by that group, constituted a single unit 
and a single employer is not warranted, for the mere 
fact that a group of employers bargain together does 
not necessarily establish them as a single bargaining 
unit. 

Finally, even granting the appropriateness of the 
unit for bargaining purposes, it does not follow that 
each employer member of the group would lose its 
separate identity and cease to be a neutral for pur- 
poses of Section 8(b)(4)(A) in a dispute involving 
another member. Since United Engineers had no in- 
terest or control over the operations or labor 
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policies of other members of National Constructors 
Association, it would negate the purposes of Section 
8(b) (4) (A) to subject that employer to involvement 
in the labor disputes of the other members of the As- 
sociation on the mere happenstance that it used the 
same bargaining agency. If the greater control which 
a general contractor exercises over a sub-contractor on 
a construction project is insufficient to deprive the 
former of his neutral status in disputes involving the 
latter (see N.L.R.B. v. Denver Bldg. Trades Council, 
341 U.S. 675), it follows, a fortiori, that United Engi- 
neers, which had no control at all over other members 
of National Constructors Association, is entitled to be 
shielded from their controversies. 

C. In short, United Engineers was the victim of a 
typical product boycott. Petitioners had no dispute 
over wages or working conditions of their members 
employed by United Engineers, but “‘struck’’ that 
employer because it was handling a product manu- 
factured by another employer—Westinghouse—whose 
employees were not members of United Association, 
and therefore operated under conditions which al- 
legedly threatened the Union’s organizational gains 
in the industry as a whole. United Engineers could 
resolve the dispute only by ceasing to handle the prod- 
uct and by breaking off business relations with Detroit 
Edison, which purchased the product. It is clear that, 
by Section 8(b)(4)(A), Congress intended to pro- 
seribe conduct by unions to achieve precisely that 
objective. 

Nor is it material that the prohibition against using 
disfavored pipe is embodied in a collective bargaining 
agreement. As the decision of the Supreme Court in 
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Local 1976, Carpenters, v. N.L.RB., 357 US. 98, 
makes plain, the parties cannot, by contract, privilege 
conduct otherwise violative of Section 8(b) (4) (A). 


Il 


Substanial evidence supports the Board’s conclu- 
sion that petitioners engaged in a strike, and induced 
and encouraged employees of United Engineers to 
refuse to work on Westinghouse pipe, on March 12 
and 13, 1957. Thus, the pipefitters employed by 
United Engineers ceased work on Westinghouse pipe 
on January 28 upon instructions from the Union. 
Between then and March 12, United Engineers, at 
the Union’s behest, attempted in vain to persuade 
Detroit Edison to change its purchasing policies. 
Finally, on March 12, Dallam, United Engineers’ gen- 
eral superintendent, instructed Kelley, president of 
Local 636 and also general piping foreman, to order 
the pipefitters to install the Westinghouse pipe. After 
conferring with Local 636 business agent McShane and 
business manager McCarthy, Kelley told Dallam the 
pipe would not be erected until United Association 
and United Engineers reached an agreement. When 
Dallam asked two pipefitters, Stolliker and Morgan, 
to install the pipe, each refused, unless “instructed by 
his union,’’ and Kelley, who was present, told Stolli- 
ker and Morgan not “to give him any reasons. You 
can jast say it will be done in the near future.”’ 
Similarly, the next day, when Dallam and Kelley 
visited about 80 pipefitters, and Dallam asked them if 
they would install the pipe, each pipefitter replied 
that he would only do so if instructed by the Union. 
Again, Kelley remained silent. 
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Viewed against the background of the dispute, the 
Board was warranted in concluding that Kelley was 
acting as a Union agent, and that his action was 
tantamount to an affirmative direction not to work 
on Westinghouse pipe. Cf. International Brother- 
hood of Teamsters, Local 554, v. NERB, 104 U.S. 
App. D.C. 359, 262 F. 2d 456. 


III 


A. The Board properly found that petitioners fur- 
ther violated Section 8(b) (4)(A) by their refusal to 
furnish pipefitters requested by United Engineers, de- 
spite petitioners’ contractual obligation ‘‘to furnish 
at all times to the Employer duly qualified journey- 
men.”’ Petitioners do not deny, and the record shows, 
that this refusal was motivated by petitioners’ objec- 
tion to their members handling Westinghouse pipe 
and their dissatisfaction with Detroit Edison’s pur- 
chasing policies. Accordingly the violation of Section 
8(b)(4)(A) is clearly established, unless, as peti- 
tioners contend, no violation of the Act may be predi- 
cated upon their refusal to furnish pipefitters because 
there cannot be a strike or a concerted refusal in the 
course of employment where no employer-employee 
relationship had yet been established. 

Section 8(b) (4)(A) makes it an unfair labor prac- 
tice for a union to ‘‘strike’’ or to induce or encourage 
“employees * * * to engage in, a strike or a concerted 
refusal in the course of their employment to * * * 
handle or work on any goods.’’ It is settled that the 
term “‘employee’’ includes any member of the working 
class regardless of whether there is an employer-em- 
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ployee relationship in existence. But, the phrase 
‘‘eourse of employment’’ suggests some type of em- 
ployment relation, and the term ‘‘strike” ordinarily 
comprehends the situation where employees have quit 
after being at work. In view of the latter terms, pe- 
titioners would limit the application of Section 8(b) 
(4)(A) to the traditional kind of employment situa- 
tion, where employees have been hired directly by a 
particular employer and are at work at a specific plant 
or job. 

However, as the legislative history of the Taft- 
Hartley amendments shows, Congress evidenced a par- 
ticular concern over union practices in the building 
and construction and maritime industries, in both of 
which the usual avenue of employment is through a 
union which has an exclusive hiring hall, rather than 
by direct employer hiring. To require the existence 
of a conventional employment relation in those indus- 
tries would enable a union possessed of an exclusive 
hiring ‘hall contract to achieve precisely the purpose 
outlawed by Section 8(b)(4)(A) by the simple ex- 
pedient of refusing to refer men. Accordingly, the 
Board was faced with a problem of accommodation— 
to give effect to the terms of Section 8(b) (4) (A), and 
at the same time not rule out entirely industries where 
employer “‘hirings” are on referral from a union. 

The accommodation which the Board made in this 
case is a reasonable one, and thus entitled to stand. It 
concluded that a nexus between employees and a par- 
ticular employer sufficient to satisfy the requirements 
of Section 8(b) (4) (A) could be deemed to exist where, 
as here, the employer is bound by contract to hire 
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only through the union. Thus, when the hiring hall 
procedure is formalized by contract, as here, and the 
employer is obligated to keep coming back to the same 
place for his employees the probability is strong that 
the same employees will return time and again. And 
when, as here, the employer is obligated to contribute 
to pension, health and other funds for the benefit of 
employees, even those not on his particular job, the 
situation is no longer a bare “employee at large’’ 
situation. There is ‘‘an established arrangement and 
course of employment’’ which has sufficient charac- 
teristics of ‘‘certainty and continuity’’ to warrant the 
conclusion that a refusal to refer requested pipefitters 
is within the scope of Section 8(b) (4) (A). 

B. In any event, the Board’s finding that petition- 
ers’ refusal to furnish pipefitters requested by United 
Engineers violated Section 8(b)(4)(A) was proper 
because this refusal ‘‘implemented and perpetuated pe- 
titioners’ unlawful strike at River Rouge.” In other 
words, even if the refusal may not, contrary to what 
we have shown, be viewed as a ‘‘strike” or a ‘‘con- 
certed refusal” on the part of the pipefitters still in 
the hiring hall, it had the effect of further inducing 
the pipefitters on the job to continue their strike or 
concerted refusal to handle Westinghouse pipe. 

C. Petitioners’ contention that United Engineers’ 
ultimate agreement to abide by the fabrication clause 
amounted to employer acquiescence in the refusal to 
furnish pipefitters has no merit. Assuming that em- 
ployer acquiescence would have been sufficient to pre- 
clude the refusal from violating Section 8(b) (4)(A), 
there was certainly no acquiescence by United Engi- 
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neers when it requested the pipefitters, on March 13 
and 14, and the Union refused to honor the request. 
And the later agreement by United Engineers not to 
request men to work on Westinghouse pipe, in all the 
circumstances, does not evidence a voluntary settle- 
ment of the dispute, but shows only that United Engi- 
neers finally succumbed to the Union’s earlier pressure. 

Petitioners’ further contention that Joliet Contrac- 
tors Association Vv. N.L.R.B., 202 F. 2d 606 (C.A. 7) is 
contrary to the Board’s decision here is likewise without 
merit. The Seventh Circuit, in Joliet, sustained the 
Board’s holding that the union’s refusal to furnish 
glaziers to certain contractors was not a strike or a 
concerted refusal in the course of employment because 
it antedated the existence of an employment relation. 
But there, unlike here, it did not appear that the con- 
tractors were parties to any agreement with the union 
covering terms and conditions of employment, nor 
that the union was the exclusive hiring source for 
glaziers in the area, or contractually obligated to sup- 
ply the men. Hence, in Joliet, workers were free to 
obtain’ jobs with the contractors involved without 
union referral, and the contractors could hire without 
using ‘the union as their source. Here, in marked 
contrast, United Engineers’ only source of pipefitters, 
by agreement, was United Association’s Local 636. 
This contractual requirement of hire through the 
Union, plus the payments by United Engineers to 
various employee fringe benefit funds, furnish a nexus 
between the employer and the employees even before 
they have entered upon a particular job—a relation 
which was lacking in Joliet. 
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A. The provisions of the Board’s order requiring 
petitioners to cease and desist from violating Sec- 
tion 8(b)(4)(A), not only as to United Engineers 
but as to other employers as well, are fully war- 
ranted in the circumstances presented. The record 
shows that petitioners were not primarily concerned 
with the River Rouge job when they induced the work 
stoppage and refused to refer men thereto, but rather 
with future expansion projects contemplated by De- 
troit Edison, and the latter’s purchasing policies with 
respect to those projects. Accordingly, the Board 
could reasonably anticipate that petitioners, unless 
enjoined, would extend their boycott activities to em- 
ployers in addition to United Engineers. 

B. Similarly, in the light of petitioners’ conduct 
herein, the Board properly concluded that some af- 
firmative action by petitioners was required to dis- 
sipate the effects of their unfair labor practices. The 
provisions of the Board’s order requiring petitioners 
to notify members of Local 636 that they have with- 
drawn any previous directions to them not to handle 
Westinghouse pipe in violation of the fabrication 
clause, that the clause does not preclude handling 
such pipe in the future, and that the union will not 
penalize members for so doing, were reasonable means 
of achieving this remedial purpose. 

There is no merit to petitioners’ contention that 
the Board’s order is excessive because it requires them 
to notify Local 636’s members that the fabrication 
clause does not preclude them from working on pipe 
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that does not satisfy the clause, without distinguish- 
ing between that part of the clause covering pipe 24% 
inches and under and that part covering larger pipe. 
Petitioners drew no such distinction in applying the 
clause in this case. They were unconcerned through- 
out this dispute about the size of the pipe, or work- 
ing conditions of their member pipefitters employed 
by United Engineers. Their only concern was that 
the pipe, regardless of size, be fabricated in a shop 
employing United Association members. Therefore, 
as the fabrication clause in its entirely was utilized 
by petitioners as a “hot eargo” clause, to further 
illegal secondary objects, the Board’s order properly 
covered the use of the clause as a whole. 
ARGUMENT 
Introduction 
Section 8(b) (4) (A) of the Act, as it existed at the 
time of this case (see n. 3, supra), makes it an unfair 
labor practice for a labor organization or its agents: 


to engage in, or to induce or encourage the 
employees of any employer to engage in, a 
strike or concerted refusal in the course of 
their employment to handle or work on any 
goods * * * where an object thereof is: (A) 
forcing or requiring any employer * * * to 
cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other 
* * * employer * * *, or to cease doing busi- 
ness with any other person. 


There can be no question, on the facts set forth in 
the statement above, that employees of United En- 


4 


a 


gineers refused to work on pipe being installed ‘a% 
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Edison’s River Rouge plant, and that this refusal 
stemmed from the fact that Westinghouse, which 
fabricated the pipe as part of the turbine manufac- 
tured by it for Edison, was not a ‘‘United Association 
shop.” It is also clear that petitioners refused to 
furnish employees to United Engineers, when re- 
quested to do so, because the work to be done in- 
volved pipe that was fabricated by Westinghouse. 
Petitioners contend, however, that they did not vio- 
late Section 8(b)(4)(A) because: (1) their actions 
were privileged by the provisions of the contract be- 
tween United Association and United Engineers; (2) 
the employee refusals to work on Westinghouse pipe 
were not the result of inducement and encourage- 
ment by petitioners, but represented individual actior 
by each employee; and (3) the refusal to furnish 
requested employees to United Engineers could not 
constitute a strike or inducement of employees to 
strike because employees not yet hired are not “em- 
ployees in the course of their employment” within 
the meaning of Section 8(b) (4) (A). 

As indicated above, the Board rejected these de- 
fenses, concluding that petitioners were responsible 
for the refusal of United Engineers employees to 
work on Westinghouse pipe, that in the circumstances 
of this case the refusal to furnish pipefitters was un- 
lawful, and that the contract between United Asso- 
ciation and United Engineers, like the ‘‘hot cargo” 
clause involved in Local 1976, Carpenters Vv. N.L.R.B., 
357 U.S. 93, did not privilege petitioners’ action. We 
show below that the Board’s findings and conclusions 
in these respects are amply supported by the record, 
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and are valid. We shall also show that, contrary to 
petitioners’ assertion, the Board’s order is proper. 


I. The Board properly concluded that petitioners’ activity 
was carried on for secondary objects proscribed by Section 
8(b)(4)(A), and that the fabrication clause of their con- 
tract did not privilege such activity 
As the Supreme Court pointed out in Local 1976, 

Carpenters v. N.L.R.B., 357 U.S. 93, 100, in Section 

8(b) (4)(A), Congress: 

* * * aimed to restrict the area of industrial 
conflict insofar as this could be achieved by 
prohibiting the most obvious, widespread, and, 
as Congress evidently judged, dangerous prac- 
tice of unions to widen that conflict: the coer- 
cion of neutral employers, themselves not con- 
cerned with a primary labor dispute, through 
the inducement of their employees to engage in 
strikes or concerted refusals to handle goods. 
(Emphasis added.) 

The problem comes in determining whether the em- 

ployer being coerced is a neutral or secondary em- 

ployer, or whether he is concerned with the basic 
labor dispute and thus a primary employer—in which 
case, the coercion would fall outside the purview of 
the Section. Petitioners contend (Br. 14-35) that 

United Engineers, the employer whom the Union 

“struck,” was the primary employer, since the basic 

dispute arose out of its violation of the fabrication 

provision of its contract with the Union, a provision 
which allegedly pertained directly to employment rela- 
tions between United Engineers and its pipefitter em- 
ployees. The Board, on the other hand, found that the 
underlying dispute was with Westinghouse and other 
fabricators of pipe who did not employ United Associa- 
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tion pipefitters, and that the fabrication clause was uti- 
lized, not because of any concern over the immediate 
working conditions of United Engineers’ employees, but 
merely as a means of furthering the Union’s ban 
against the disfavored pipe. Accordingly, the Board 
concluded that United Engineers was a neutral, not 
involved in the primary labor dispute, and the Union’s 
pressure against it was for illegal secondary objects 
proscribed by Section 8(b)(4)(A)—ie., to force 
United Engineers to cease working on Westinghouse 
pipe and to cease doing business with Detroit Edison, 
and, thereby, to force the latter to stop buying such 
pipe from Westinghouse. We submit that the Board’s 
findings are fully warranted by the record. 

1. Thus, as shown (pp. 5-6, supra), on January 22, 
the day after the Westinghouse turbine arrived at 
River Rouge, Local 636 business manager McCarthy 
told Brown, construction manager for United Engi- 
neers, that ‘“‘we are in serious trouble at River Rouge 
*** you have got some pipe that just came in on the 
job that we don’t like’’ because ‘‘it wasn’t fabricated 
in a U.A. Shop.’”’ McCarthy added that the pipe 
would not be unloaded, that he had “orders from 
Washington not to handle the pipe.’”’ Later that day, 
when Smith, Westinghouse erector at the job site, 
asked Kelley, Local 636 president, why the pipe was 
not going to be unloaded, Kelley replied by reading 
that portion of the contract between United Engineers 
and United Association to the effect that pipefitters 
could refuse to handle prefabricated pipe that came 
from a company not employing United Association 
pipefitters. 
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Similarly, on January 24, two days later, in the 
course of a meeting between representatives of United 
Engineers and United Association, Bradshaw, general 
organizer for United Association and its chief spokes- 
man at the meeting, said that United Engineers had 
violated the agreement because the Westinghouse pipe 
was “fabricated in a shop not manned by our people.” 
Moreover, Bradshaw stated that United Association 
was concerned not only with the Westinghouse pipe, 
but with the pipe to be used at St. Clair for two other 
units, as Detroit Edison had sought bids for these 
units from a company not under contract with United 
Association. In short, at this meeting, and at a sub- 
quent meeting on February 25, petitioners made it 
quite clear that they were really concerned with De- 
troit Edison’s policy of declining to confine its pur- 
chases to pipe fabricated in a United Association 
shop.. (Pp. 6-9, supra.) 

This concern was further manifested when United 
Association got United Engineers to agree that it 
would not request pipefitters from United Association 
for work at St. Clair, or transfer pipefitters from 
River Rouge to St. Clair, until it could assure United 
Association that Detroit Edison would abide by the 
terms of the contract between United Association and 
National Constructors Association.’ Only then, did 

® Between these two meetings, United Engineers attempted 
to persuade Detroit Edison to assure it that future purchases of 
pipe would be from a “U.A. Shop.” Detroit Edison would not 
give United Engineers the requested assurance. 

® United Engineers was a member of the National Construc- 
tors Association. The contract referred to contained a fabri- 


cation clause essentially similar to the clause set forth supra, 
pp. 3-4, n. 4 (see J-A. 350, n. 8). 
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United Association agree to complete the River Rouge 
units by furnishing the necessary employees. (P. 18, 
supra.) 

In the light of these facts, it is manifest that pro- 
viding work for United Association pipefitters em- 
ployed by United Engineers played no part at all in 
the controversy, or at best was a negligible factor.” 
Rather, it appears that petitioners had no objection 
to an entire turbine, with piping of all sizes, being 
manufactured away from the job site—thereby de- 
priving United Engineers’ employees of this work— 
provided only that United Association members em- 
ployed by other employers performed all piping oper- 
ations in connection with the turbine. Moreover, 
petitioners continually emphasized, not the employ- 
ment policies of United Engineers, but the purchasing 
policies of Detroit Edison, and agreed to complete the 
River Rouge project only when assurances were given 
respecting Detroit Edison. Accordingly, the Board 
was amply justified in concluding (J.A. 387-391, 397) 
that the target of petitioners’ conduct was pipe fabri- 
eated by non-U.A members, and Detroit Edison’s policy 
of purchasing such pipe. 

2. Petitioners seek to answer the foregoing, by 
contending (Br. 19-25) that enforcement of the fabri- 
eation clause in this case nevertheless related to the 
work and the wage rates of United Engineers em- 
ployees in the sense that those employees were part 
of a bargaining unit which included shop pipefitters 


2° Since the turbine is very intricate and some of the pipe, at 
least, is’ encased and not readily accessible, it is questionable to 
what extent the pipe work could have been done on the job 
site even had the Union so desired. 
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as well as onsite pipefitters, and thus any threat to 
employment conditions in the bargaining unit affected 
all of the employees therein. That is, it is pointed 
out that the fabrication clause was allegedly devised 
as a means of checking the practice of undermining 
the work opportunities and wage rates of onsite pipe- 
fitters by transferring the fabrication task to un- 
skilled, low paid shop employees. Moreover, United 
Engineers is a member of the National Constructors 
Association and that group negotiates a uniform 
national’ agreement with United Association, which 
is thereafter signed by 250 other contractors, not 
members of the Constructors Association—some 
of whom employ shop pipefitters and the rest 
of whom, like United Engineers, employ pipe- 
fitters on the j1b. From these factors, petitioners 
conclude that <*\ the contractors who sign the Na- 
tional Constructox,» Association agreement constitute 
a single bargaining unit and one employer for pur- 
poses of the Act, and hence a dispute over work to 
be performed by any employees in that unit—even if 
it be only the shop employees—is a primary dispute. 
We submit that this contention is without merit. 
First, assuming that all signatories to the National 
Constructors Associated agreement constituted one 
unit and one employer, petitioners did not confine 
their dispute to the working conditions in that unit. 
In their demands upon United Engineers in this case, 
petitioners merely required that the offsite work be 
done in the shop of an employer employing Journey- 
men of the United Association, not that the employer 
be one in the so-called National Constructors unit. 
That is, United Association has contracts with many 
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other employers besides those who belong to the al- 
leged National Constructors unit. The “price” for 
settling the dispute in this case was not that United 
Engineers perform the work itself or have it per- 
formed by some other member of that unit, but only 
that the work be performed by an employer employ- 
ing United Association members, without regard to 
whether he was in the alleged unit or not. 

Second, the assumption that all of the members of 
the National Constructors Association and the 250 
other contractors who sign the National Constructors 
agreement would constitute one unit or one employer 
is wholly unwarranted. The mere fact that a group 
of employers bargain together and negotiate a single 
agreement does not necessarily establish that they con- 
stitute an appropriate unit. A number of other fac- 
tors, such as dissimilarities in their operations or geo- 
graphical separation, may nonetheless militate against 
treating them as a single unit." The assumption of 
a single unit is even more tenuous where, as here, the 
large bulk of the employers involved are not members 
of the Association which negotiates the master agree- 
ment but only happen to adopt that agreement as a 
pattern. Moreover, even granting that they may con- 
stitute an appropriate unit for bargaining purposes, 
it does not follow that each member of the group 
thereby loses his separate identity for all purposes 
under the Act—that he ceases to be a neutral for pur- 
poses of Section 8(b)(4)(A) in a dispute involving 
~ 8 See Retail Merchants Association of Terre Haute, Indiana, 


83 NLRB 112; Scott Motor Co., 84 NLRB 129; Advance Tan- 
ning Co., 60 NLRB 923. 
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another member of the unit. On the contrary, as this 
Court recognized in Local 24, International Bro. of 
Teamsters v. N.L.R.B., U.S. 105 App. D.C. 271, 276, 266 
F, 2d 675, 680, Section 8(b)(4)(A) permits no rigid 
application of “legalistic formulae,’’ but instead re- 
quires an appraisal of the realities of the particular sit- 
uation. So viewing the situation here, it can hardly be 
concluded that United Engineers, which had no interest 
or control over the operation or the labor relations 
policy of any of the other members of the unit, never- 
theless must be embroiled in their labor disputes 
merely because it happened to use the same bargain- 
ing agency as they did.“ Such a conclusion would 
substantially nullify Congress’ intention in Section 
8(b) (4) (A) to confine the area of the dispute to the 
party immediately involved, and to shield unoffending 
persons from controversies not their own. Further- 
more, it would give the concept “neutral’’ even less 
scope than the contention, rejected by the Supreme 
Court in N.L.R.B. v. Denver Bldg. Trades Council, 
341 U.S. 675, that, by virtue of the control exercised 
by the general contractor, all of the crafts on a con- 
struction project were in effect one employer for pur- 
poses of Section 8(b)(4)(A). See also, Retail Fruit 
& Vegetable Clerks Union, Local 1017 v. N.U.R.B., 
249 F’. 2d 591, 594 (C.A. 9). 

3. In short, petitioners’ conduct in this case was 
aimed at achieving a typical product boycott. The 
employer immediately involved, United Engineers, 

2 Indeed, the courts have refused to find that. neutral status 
has been lost even where there was common ownership and 
control between two different entities. See J. G. Roy & Sons. 


vy. N.LRB., 21 F.2d 771 (C.A. 1); Bachman Machine Co. v. 
N.LRB.,266 F.2d 599 (C.A. 8). 
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was “struck,” not because of any dispute over the 
immediate wages or working conditions of its em- 
ployees, but because it was handling a product manu- 
factured under conditions which the Union believed 
threatened its organizational gains in the industry as 
a whole. And United Engineers was powerless to af- 
fect the controversy except by ceasing to handle the 
product and breaking off business relations with its 
purchaser, Detroit Edison. It is clear that Congress 
intended to proscribe the furtherance of such objec- 
tives under Section 8(b) (4) (A). 

Thus, Senator Taft specifically pointed out that Sec- 
tion 8(b) (4) (A) was intended to stop (93 Cong. Ree. 
4198-4199, 2 Leg. Hist. of the Labor-Management Re- 
lations Act, 1947 (G.P.O. 1948), pp. 1107-1108) : 

*** the ease of the New York Electrical 
Workers’ Union, which said, ‘‘We will not per- 


mit any material made by any other union or 
by any nonunion workers to come into New 
York City and be put into any building in New 
York City.” * * * 


* * * [the situation where all] over the United 
States, teamsters are saying, “We will not 
handle this lumber, because it is made in a 
plant, where a CIO union is certified’”’. * * * 
* * * [the situation where] all over the United 
States, carpenters are refusing to handle lum- 
ber which is finished in a mill in which CIO 
workers are employed, or, in other cases, in 
which American Federation of Labor workers 
are employed. 
“And, based on this history, the courts have consist- 
ently held that union activity engaged in for such ob- 
jectives is secondary and hence within the ban of Sec- 
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tion 8(b)(4)(A). See N.L.R.B. v. Washington- 
Oregon Shingle Weavers’ District Council, 211 F. 2d 
149 (C.A. 9); Joliet Contractors Ass’n v. N.L.R.B., 
202 F.2d 606 (C.A. 7) certiorari denied, 346 U.S. 
824. The latter case is particularly close to the situa- 
tion here because the union sought to justify work 
stoppages on the part of its member glaziers when 
preglazed sash arrived on the job site in violation of 
a union rule against such sash, on the ground that its 
activity was primary, the purpose of the rule being to 
obtain more work for its members on the job. The 
Seventh Circuit, however, rejected this contention and 
found that the union’s objective was secondary, stat- 
ing, in words equally applicable here (202 F. 2d at 
610): ‘“‘Whatever merit there may be in the premise 
upon which this argument is predicated, the fact re- 
mains that the target was the use of preglazed sash, 
and any and all who handled, used or sold such sash 
were the intended and in many cases the actual vic- 
tims of the Union’s course.”’ 

Nor is it material that the restriction on the use of 
disfavored pipe is embodied in a collective bargaining 
agreement between United Engineers and the Union. 
The decision of the Supreme Court in Local 1976, 
Carpenters v. N.L.R.B., 357 U.S. 93, makes plain that 
a contract is no defense to conduct which is otherwise 
unlawful under Section 8(b) (4) (A). There, as here, 
the union sought to justify a refusal to work on a 
product manufactured in a “‘non-union’’ shop on the 
ground that, since the contract between the union and 
the employer provided that ‘“‘workmen shall not be re- 
quired to handle non-union material,” requesting the 
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men to work on such product constituted a breach of 
contract and thus a primary dispute. The Board, 
finding that this ‘‘hot cargo”’ clause had essentially a 
secondary object (ie., it was not concerned with the 
terms of employment of the employees immediately 
involved but with the conditions under which a prod- 
uct made by someone else was manufactured), con- 
cluded that enforcement of the clause by a means pro- 
hibited by the Act constituted a violation of Section 
8(b)(4)(A), and the Supreme Court sustained this 
conclusion. 

The Board correctly found (J.A. 391-393), on the 
basis of the record here, that the fabrication clause in 
petitioners’ contract with United Engineers was util- 
ized to achieve the same purpose as the ‘‘hot cargo” 
clause in the Local 1976 case. Accordingly, here as 
there, it could not serve to privilege conduct otherwise 


violative of Section 8(b) (4) (A).* 


It may be noted that, in the 1959 amendments to the Act 
(n. 3, supra), Congress undertook to outlaw the so-called “hot 
cargo” clause itself, as distinguished from its enforcement 
through strike action which was already prohibited under Sec- 
tion 8(b) (4)(A). Thus a new Section 8(e) makes it an “un- 
fair labor practice for any labor organization and any employer 
to enter into any contract or agreement, express or implied, 
whereby such employer ceases or refrains or agrees to cease or 
refrain from handling, using, selling, transporting or otherwise 
dealing in any of the products of any other employer, or to 
cease doing business with any other person, and any contract 
or agreement entered into heretofore or hereafter containing 
such an agreement shall be to such extent unenforcible and 
void.” That Congress regarded clauses of the type, here as 
essentially “hot cargo” clauses, at least where used as broadly 
as in this case, is indicated by the fact that, in order to permit 
a limited exemption for subcontracting clauses in the construc- 
tion industry, it was necessary to add a specific proviso to Sec- 
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In sum, petitioners possessed the secondary objec- 
tive proscribed by Section 8(b)(4)(A).* We shall 
now show that they furthered it by the means pro- 
hibited by that Section. 

If. Substantial evidence supports the Board’s conclusion that 
petitioners induced a work stoppage by United Engineers’ 
employees 
The facts fully support the Board’s conclusion that 

petitioners engaged in a strike, and induced and en- 

couraged employees of United Engineers to refuse to 
work on Westinghouse pipe, at River Rouge on March 

12 and 13. 

Thus, as shown (pp. 5-11), United Engineers’ pipe- 
fitters stopped working on the Westinghouse turbine 
on January 28, 1957, pursuant to instructions from 
the Union. From then until March 12, United Engi- 
neers, at the Union’s behest, sought to persuade De- 
troit Edison to change its policy and purchase only 
pipe fabricated in United Association shops. On 
March 12, these efforts having failed, United Engi- 
neers’ general superintendent, Dallam, instructed Kel- 
ley, the general piping foreman and also president of 
Local 636, to order the pipefitters to install the West- 
inghouse pipe. Kelley, having conferred with Nor- 


tion 8(e). This proviso reads: “Provided, That nothing in this 
subsection (e) shall apply to an agreement between a labor 
organization and an employer in the construction industry re- 
lating to the contracting or subcontracting of work to be done 
at the site of the construction, alteration, painting or repair of 
a buildigg, structure or other work.” 

“The | fact that petitioners may have had other, legitimate 
objects is immaterial, so long as one object was a prohibited 
one. See V.L.2.B. v. Denver Bldg. Trades Council, 341 US. 
675, 688-689: 


man McShane, business agent of Local 636, and Mc- 
Carthy, its business manager,” told Dallam that the 
pipe would not be erected until the Union and United 
Engineers worked out an agreement. Dallam then 
asked two pipefitters, Stolliker and Morgan, to install 
the pipe, and each refused, unless “instructed by his 
union.” Kelley, present during this conversation, 
then told Stolliker and Morgan that they did not 
“have to give him any reasons. You can just say it 
will be done in the near future.”** Similarly, the 
next day, Dallam, accompanied by Kelley, toured the 
plant, visiting about 80 pipefitters. Dallam asked 
them if they would install the Westinghouse pipe, and 
each pipefitter replied, in effect, that he would do the 


28'The record shows that Kelley takes instructions from Mc- 
Carthy in matters involving Local 636 (J.A. 245). 

1 Petitioners assert (Br. 39), that, because Stolliker is called 
“turbine room foreman” and Morgan is called “yard foreman,” 
they are not employees but are supervisors. However, there is 
no evidence in the record to indicate that Stolliker and Mor- 
gan any of the indicia of supervisors, as set forth 
in Section 2 (11) of the Act. At the River Rouge project, 
United Engineers’ supervisory hierarchy consisted of: Con- 
struction Manager Brown, his assistant Oleksiak, General Su- 
perintendent Dallam, his assistant Hulse, Piping Superintendent 
Weiss, and General Piping Foreman Kelley. This hierarchy 
scarcely suggests that Morgan and Stolliker, who rank below 
all the aforesaid personnel, are supervisors. It is well-settled 
that the appellation of “foreman” does not establish super- 
visory authority or status. V.L.2.B. v. Newton Co., 236 F. 2d 
438 (C.A. 5); Red Star Express Lines v. NLRB., 19% F. 2d 
78, 80 (C.A. 2) (“The fact that Mullen was designated by the 
title ‘superintendent’ did not exclude him from protection un- 
der the Act unless he also possessed one or more of the inci- 
dents of that status which are set forth in Section 2 (11).”). 
C£. N.L.RB.B. v. Leland Gifford Co., 200 F. 2d 620, 622 (C.A. 


sae 
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work if instructed by the Union. Kelley remained 
silent during this tour. 

Viewing these facts in the light of the background 
of the dispute, and Kelley’s role therein, the Board 
was warranted in concluding that he was acting as a 
union agent in these incidents and that his action was 
tantamount to an affirmative direction not to work on 
Westinghouse pipe. 

1. The United Association constitution charged 
Kelley, as president of a local, with the responsibility 
for enforcing its mandate that “all piping * * * fab- 
ricated in a plant, shop or establishment away from 
the job site shall be prepared by only members of 
the United Association and shall be installed by U.A. 
members” (J.A. 379-381). That Kelley was carrying 
out this union function, rather than his duties as gen- 
eral piping foreman, on March 12 and 13, is indicated 
by the circumstance that, when General Superintend- 
ent Dallam asked him to order the men back to work, 
he first conferred with the business agents of Local 
636, and then relayed to Dallam their decision that 
work could not be resumed until the Union and 
United Engineers had worked out their differences 
respecting the disputed pipe. Moreover, since Kelley 
customarily gave the pipefitters their working orders 
(J.A. 29-30), his silence, when Dallam requested the 
men to return to work, emphasized that he was taking 
a position contrary to management and thus was pres- 
ent in his union, rather than supervisory capacity.” 


*7It is well-settled that a supervisor may, with respect to 
certain actions, be acting as agent of a labor organization. Cf. 
NLRB, v. Cement Masons Local No. 565, 225 F. 2a 168, 173- 
1i4 (CA. 9); United Mine Workers of America v. Patton, 211 
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Indeed, even petitioners concede (Br. 36-37) that 
Kelley ‘‘was acting not as a representative of manage- 
ment but as an instrumentality of the union.”’? How- 
ever, they nevertheless contend that he was not acting 
as a union agent because, although he sought to carry 
out union objectives, there is no showing that his 
action was “in conflict with his responsibility as a 
supervisory employee.” But, this positon is quite 
untenable in view of the fact that Kelley specifically 
declined to carry out the directive of Dallam, his man- 
agement superior, to instruct the men to resume work 
on the Westinghouse pipe. 

2. Moreover, it was reasonable for the Board to 
conclude that Kelley’s conduct was the equivalent of 
telling the pipefitters to continue their refusal to 
work on Westinghouse pipe. Since the Union, prior 
to March 12, had made it abundantly clear to United 
Engineers’ pipefitters that it was opposed to erecting 
Westinghouse pipe because it did not satisfy the 
“fabrication” clause, Kelley, as the Board pointed 
out (J.A. 321), “could not stand silent without con- 
veying to the men that this attitude still persisted.” 
And Kelley compounded this effect by his affirmative 
advice to Stolliker and Morgan (p. 10, supra) that 
F. 2d 742 (C.A. 4); NLRB. v. Acme Mattress Co., 192 F. 2d 
524 (C.A. 7); NLRB. v. Local 1976, Carpenters .Union, 241 
F. 2d 147 (C.A. 9), aff'd 357 U.S. 93. This Court’s decision 
in Carpenters District Council v. NLRB. — U.S. — App. 
D.C. —, — F. 2d —, No. 14727, is not to the contrary. The ques- 
tion there was not whether a supervisor could be a union agent, 
ut whether, on the particular facts, a supervisor, who had been 
approached by an admitted union agent, had been approached 


in his capacity as a management representative or as a union 
member. 
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they need not give Dallam any reason, but could 
“‘just say it will be done in the near future.” Finally, 
the fact that Kelley was no passive by-stander, but 
was present to see that the men were abiding by 
union policy, is confirmed by the events on May 10; 
that is, when petitioners’ attorney announced during 
the course of Section 10(1) injunctive proceedings 
in the District Court that McCarthy had given orders 
for the pipefitters to work on the disputed pipe, it was 
Kelley who called Dallam and informed him that the 
“pipefitters would install the Westinghouse pipe” 
(p. 13, supra). Accordingly, here, as in International 
Bro. of Teamsters, Local 554 v. N.L.R.B., 104 U.S. 
App. D.C. 359, 262 F. 2d 456, where ‘‘evasive answers 
in the context of the union’s other activities” were 
found violative of the Act, the Board could properly 
conclude that Kelley’s conduct constituted induce- 
ment and encouragement of strike action within the 
meaning of Section 8(b) (4) (A).* 

Nor is the foregoing impaired by petitioners’ con- 
tention (Br. 40-41) that ‘inducement and encourage- 
ment”? contemplates some affirmative action, and 
Kelley engaged in none. The Supreme Court has 
defined the words “induce and encourage” to be 
“broad enough to include in them every form of in- 
fluence and persuasion.’’ International Brotherhood 
of Electrical Workers v. N.L.R.B., 341 U.S. 694, 701- 
702. For the reasons given above, the events of 

* See also, United States v. International Union, United Mine 
Workers of America, 77 F. Supp. 563 (D.C. D.C.), affirmed by 


this Court, 85 U.S. App. D.C. 149, 177 F. 2d 29, holding that a 
strike could be called by a “wink or nod.” 
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March 12 and 13, set against the background of peti- 
tioners’ conduct both before and after these events, 
warrant the conclusion that Kelley’s conduct, however 
classed, at least had the effect of influencing or per- 
suading United Engineers’ pipefitters to continue 
their refusal, which the Union unquestionably had 
induced originally, to work on Westinghouse pipe. 
In short, this is not a case of silence alone. The 
Union had previously taken the affirmative action of 
pulling the men off the disfavored pipe, and, in that 
circumstance, Kelley’s silence necessarily had the 
effect of implying a continuation of the prior union 
policy. Moreover, as noted, Kelley did not remain 
silent, but took the affirmative step of advising the 
men as to what answer they should give to Dallam’s 
inquiry—thereby highlighting the fact that the union 


policy had not in fact changed. 


IIL. The Board properly found that, in the circumstances of 
this case, petitioners’ refusal to refer pipefitters to United 
Engineers constituted a strike and the inducement of a 
strike or a concerted refusal to work, within the meaning of 
Section 8(b)(4)(A) 

As shown (pp. 11-12, supra), after Dallam’s un- 
successful attempt to get the pipefitters to install the 
Westinghouse pipe, United Engineers’ construction 
manager Brown called and wrote to Local 636, and 
asked that 12 men be sent to the project to perform 
that work. The agreement then in effect between 
United Engineers and the Union required that “ini- 
tial requests for the furnishing of journeymen and 
apprentices shall be made to the Local Union within 
whose territorial jurisdiction the work is being per- 


42 


formed,”’ and obligated the requested union “to fur- 
nish at all times to the Employer duly qualified jour- 
neymen.”’ Local 636, which had previously furnished 
all of the pipefitters used by United Engineers at 
River Rouge, declined to honor this request, ad- 
mittedly because of United Association’s objection to 
its members handling Westinghouse and its dissatis- 
faction with Detroit Edison’s purchasing policies. 
The Board found that, in the circumstances of this 
case, the refusal to refer pipefitters to United Engi- 
neers constituted a further violation of Section 8 
(b) (4) (A). 

Section 8(b) (4)(A), as it read at the time of the 
events herein, interdicted attaining the proscribed sec- 
ondary objectives, by only these means: engaging in or 
inducing or encouraging “the employees of any em- 
ployer to engage in, a strike or a concerted refusal in 
the course of their employment to * * * handle or 
work on any goods. * * *” The question on this 
phase of the case is whether the Union’s refusal to 
refer pipefitters to United Engineers could be deemed 
a strike or the inducement or encouragement of a 
strike or a concerted refusal in the course of employ- 
ment. The Board concluded that, in the circumstances 
here, such refusal could be so regarded. Petitioners, 
on the other hand, relying upon the decision of the 
Seventh Circuit in Joliet Contractors Association v. 
N.L.B.B., 202 F. 2d 606, 609, contend (Br. 48-53) that 
no violation of the statute may be predicated upon 
their’ refusal to furnish pipefitters because there can- 
not be a strike or a concerted refusal in the course 
of employment where no employer-employee rela- 
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tionship had yet been established. We shall show that 
the Board’s conclusion is a permissible interpretation 
of the Act, and thus entitled to stand. 

1. It is settled that the term “employee” as used 
in the Act includes any member of the working class, 
regardless of whether there is an employment rela- 
tionship between the worker and any employer.” On 
the other hand, both the terms “‘strike’’ and ‘‘con- 
certed refusal in the course of employment,” set forth 
in Section 8(b)(4)(A), would appear to restrict its 
application to situations where there is an employ- 
ment relation between the employees who the union 
has induced and an employer.” The traditional kind 
of employment relation is one where employees have 
been hired directly by a particular employer and are 
at work at a specific plant or job. However, to 
interpret Section 8(b)(4)(A) as restricted to that 


type of employment relation is to disregard the vary- 


2% Section 2(3) of the Act provides that “employee” shall include 
“any employee, and shall not be limited to the employees of a 
particular employer * * *” The Supreme Court has construed 
this broad definition of “employee” to include applicants for 
employment. Phelps Dodge Corporation v. N. LRB., 313 US. 
166. See also, V.L.R.B. v. Armour & Co., 154 F. 2d 570, 574 
(C.A. 10): “The term ‘employee’ was not used by the Congress 
as a word of art. It is to be given a broad and comprehensive 
meaning. It takes color from its surroundings and should be 
read in the light of the mischief to be corrected and the end 
to be attained.” 

2 The phrase “course of employment” suggests some type of 
employment relation, and the term “strike” ordinarily- compre- - 
hends a situation -where-there is‘a quiting of work previously 
being performed. Thus, “strike” is defined in Section 501(2) of 
the Labor Management Relations Act as a “concerted stoppage 
of work by employees” (emphasis added). 
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ing situations in other industries, and to deprive those 
industries of the protection of that Section, contrary 
to Congress’ intention. 

Thus, the legislative history of the Taft-Hartley 
amendments indicates that Congress was particu- 
larly concerned about union practices m the building 
and construction and maritime industries.” But in 
those industries, direct employee hiring by an em- 
ployer is rare; the usual avenue of employment is 
through a union which has an exclusive hiring con- 
tract. For jobs are usually of short duration and 
cannot be predicted with certainty. Hence, the em- 
ployer, instead of carrying a fixed complement of 
employees with him, finds it more feasible to obtain 
the men as he needs them—and the union helps in 
this regard by maintaining a pool of skilled employees 
from which the employer may draw. Accordingly, 
to require the existence of a conventional employment 
relation in those industries, would enable a union 
possessed of an exclusive hiring hall contract to 
achieve precisely the purpose outlawed by Section 
8(b)(4)(A) by the simple expedient of refusing to 
refer men. That is, it could, by withholding the 
assignment, put the same pressure as a conventional 
work stoppage would exert on the neutral employer 
party to the contract, and thereby force him to cease 
doing business with the employer with whom the 
union had its primary dispute. Congress could 

= See S. Rep. No. 105, 80th::Cong., - 1st. Sess.,- pp. 5~7, 1 
Legislative History of the Labor Management: . Relations Act, 
1947 (G.P.O., 1948), pp. 411-418; Report.of the Jomt Committee 
on Labor-Management Relations, 80th Cong., 2d Sess., Part 5. 
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hardly have intended this easy evasion of the objec- 
tives of Section 8(b) (4) (A). 

In the light of these circumstances, the Board was 
faced with the necessity of giving effect to the terms 
of Section 8(b) (4) (A), which appear to require some- 
thing more than an employee at large situation, and, 
at the same time, of not ruling out entirely industries 
where the employer does not hire directly but only 
on referral from the union. Looking to the way in 
which the latter industries generally operate, the 
Board found that, though there is not the nexus 
between the employees and any particular employer 
which exists in the conventional employment relation, 
there is nevertheless some tie where the hiring hall 
procedure is formalized by contract. The employer 
is obligated to keep coming back to the same place 
for his employees, and will, in all probability, have 
the same employees returning to him time and again. 
And, the employer may be obligated to contribute 
pension, health and other benefits to a fund for these 
employees, even when they are not on his particular 
job. 

: Thus, as the Board noted, the facts here show that 

(J.A. 328-329) : 
* * * the employment practices and arrange- 
ments contemplated by United Engineers and 
the.-Respondents [petitioners here] are clearly 
evidenced by their National Construction 
Agreement. United Engineers agreed to look 
exclusively to UA for the supply of pipefitters 
for work within the territorial jurisdiction of 
Local 636. All pipefitters were required to join 
the UA “on the earliest date provided for by 
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applicable Federal Law”’ as a condition of em- 
ployment with United Engineers. The record 
establishes that all pipefitters employed by 
United Engineers were UA members, and that 
all such pipefitters were requested from and 
were referred by Local 636. This contractual 
arrangement was tantamount to an exclusive 
hiring hall. No pipefitter within Local 636’s 
jurisdiction could hope to obtain employment 
with United Engineers unless his availability 
was known to the Local and unless the Local 
selected him from the pool of available union 
members for referral to that company. How- 
ever, the intended employment practices and 
arrangements did not stop with these hiring 
procedures. Under the Agreement, United 
Engineers contracted to make payments into 
various health, welfare, pension and vacation 
funds for UA members. In addition, contri- 
butions were made to a trust fund for the edu- 
eation of journeymen pipefitters and their ap- 
prentices. The Agreement does not restrict 
payment of these benefits only to pipefitters 
who are under technical contraét of hire with 
United Engineers. Rather, it seems clear that 
they are available to all members of the Re- 
spondent Unions without regard to their im- 
mediate employment status. 


In these circumstances, the Board concluded, there 
is enough of a tie between the employees in the hiring 
hall and a particular employer to treat the union’s 
refusal to refer them to him as a “strike’”’ or a “‘con- 
certed refusal to work in the course of employment,” 
on the part of those employees, for purposes of Sec- 
tion 8(b)(4)(A). As the Board stated (J.A. 329) : 
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Where, as here, an employer agrees by contract 
to look to a union as the exclusive source of 
supply of workers; where only union members 
are hired by the employer as a result of refer- 
rals by the union; and, where the contract 
obligates the employer to contribute to fringe 
benefit plans in which the union members gen- 
erally share, we are convinced that “an estab- 
lished arrangement and course of employmen i 
is contemplated affecting members of the union 
which have sufficient characteristics of “‘cer- 
tainty and continuity’? to warrant the con- 
clusion that [a refusal to refer them is within 
Section 8(b) (4) (A)]J. 

We submit that the Board’s interpretation is a rea- 
sonable and proper one. It requires that there be 
something more than an employee at large status, 
thereby giving effect to the limitation on the term 
‘‘employee”’ imposed by the other terms in the Sec- 
tion.” Moreover, although requiring something less 
than the conventional employment relation, the con- 
ditions imposed do have the effect, insofar as is prac- 
ticable in view of the special nature of the industry, 
of insuring that the employees involved have a fairly 
regular working relation and other ties with the em- 
ployer involved. An analogy is provided by Operat- 
ing Engineers Local Union No. 3. V. N.L.R.B., 105 
U.S. App. D.C. 307, 266 F. 2d 905, certiorari denied, — 
U.S. —, where this Court sustained the Board’s con- 


2 Accordingly, since there was no showing of a contractual 
‘relation with those employers, the Board dismissed the com- 
plaint insofar as it alleged that the Union’s refusal to refer 
men to Di Duca and Partlan (see p. 12, supra), was likewise a 
violation of Section 8(b) (4) (A) (J-A. 330). 
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clusion that, by virtue of the relation between general 
contractor and subcontractor on a construction proj- . 
ect, the former could be deemed to have caused a dis- 
charge of the latter’s employees in violation of Sec- 
tions 8(a) (3) and 8(b) (2) of the Act. Here, as there, 
the Board’s view that the refusal to refer pipefitter 
members of Local 636 constituted a “‘strike’’ by these 
employees or a concerted refusal ‘‘in the course of 
their employment’? with United Engineers, even 
though they had not as yet entered upon a specific job, 
is not “‘so attenuated as to * * * defeat a sound ad- 
ministration of the Act * * *’’ (105 U.S. App. D.C. 
at 311-312, 266 F. 2d at 905). Thus, as there, this 
“is an area of interpretation into which [the courts] 
should follow the Board’’ (zbid.). For the existence 
of an employment relationship is “to be determined 
broadly, in doubtful situations, by underlying eco- 
nomic facts rather than technically and exclusively by 
previously established legal classifications,’’ and this 
‘“‘task has been assigned primarily to the agency cre- 
ated by Congress to administer the Act,’’ whose deter- 
mination is entitled to stand if reasonable. N.L.R.B. 
v. Hearst Publications, 322 U.S. 111, 129-130. 

2. In any event, the Board’s finding that petition- 
ers’ refusal to refer pipefitters to United Engineers 
was violative of Section 8(b) (4) (A) may be supported 
on the alternate ground, articulated by the Board 
(J.A.' 330), that such refusal “implemented and per- 
petuated [petitioners’] unlawful strike at River 
Rouge.”” That is, even if, contrary to the showing 
‘above, the refusal to refer did not constitute a strike 
or a concerted refusal on the part of the pipefitters 
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still in the hiring hall, it had the effect of further in- 
ducing the pipefitters on the job who had struck (see 
pp. 9-11, supra) to continue their strike or concerted 
refusal to handle Westinghouse pipe. As the Board 
properly found, petitioners’ failure to refer its mem- 
bers to United Engineers ‘‘was not conduct isolated 
and divorced from the existing illegal strike in which 
they were engaged. Rather, it was part and parcel 
of that strike and was inseparably designed to ac- 
complish Respondents’ [petitioners here] more com- 
prehensive boycott objective”? (J.A. 330). In short, 
the request for men came right after the pipefitters 
on the job refused to resume their work on the West- 
inghouse turbine. Rather than make the futile ges- 
ture of complying with United Engineers’ request 
for employees, who would then not be permitted to 
perform the work for which they were requested, 
petitioners merely refused to refer any pipefitters to 
the job. As all pipefitters already on the job were 
union members, and as Kelley, the pipefitters’ super- 
visor, was president of Local 636 and in constant 
touch with business manager McCarthy and other 
union officials, the employees on the job could rea- 
sonably be expected to know of the refusal and the 
reason for it. Knowing that their union would not 
refer other members to handle Westinghouse pipe, the 
employees already on the job were thus further in- 
duced and encouraged to continue their concerted re- 
fusal to work on Westinghouse pipe. 

3. For all of these reasons, we submit that the 
Board properly concluded that petitioners’ refusal 
to refer pipefitters to United Engineers constituted a 
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strike or a concerted refusal within the meaning of 
Section 8(b)(4)(A). Nor, as we now show, is 
this conclusion impaired by petitioners’ contrary 
contentions. 

(a)| There is no merit to petitioners’ contention 
(Br. 43-48) that, since United Engineers ultimately 
agreed to abide by the fabrication clause of its con- 
tract, there was employer acquiescence in the refusal 
to furnish pipefitters and thus it could not be violative 
of Section 8(b)(4)(A). Granted that Section 8(b) 
(4)(A), as it existed at the time of the events herein, 
would not have proscribed refusals to refer men to 
work on Westinghouse pipe voluntarily consented to 
by United Engineers, there was certainly no acqui- 
escence by the latter when it requested pipefitters on 
March 13 and 14, and had that request refused by 
the Union. On the contrary, the Union was subject- 
ing United Engineers to the pressure of a work 
stoppage because it had decided, notwithstanding the 
fabrication clause of its contract, to reject the Union’s 
demands and continue its handling of Westinghouse 
pipe. The Act, of course, guaranteed to United Engi- 
neers the right to make this choice free from such 
pressure (see Local 1976, Carpenters v. N.LRB., 
357 U.S. 93, 105-106). In these cireumstances, the fact 
that the Union later succeeded in getting United 
Engineers to agree not to request men to work on 
Westinghouse pipe shows, not that the settlement was 
voluntary, but only that the United Engineers finally 
succumbed to the Union’s earlier pressure. 

{b) The Union’s further contention (Br. 48-53), 
that the Board’s conclusion on the refusal to refer 
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is contrary to the decision of the Seventh Circuit in 
the Joliet Contractors case, supra, is likewise without 
merit. To be sure, the Court in that case sustained 
the Board’s holding that the Union’s refusal to refer 
glaziers to certain glazing contractors, unless the 
latter agreed not to use pre-glazed sash on their 
projects, was not a strike or a concerted refusal in 
the course of employment within the meaning of 
Section 8(b) (4) (A) because it antedated the existence 
of an employment relation. However, as the Board 
pointed out (J.A. 326), the situation there was dis- 
tinguishable from that here in that “it does not 
appear that [in Joliet] these contractors were parties 
to any agreement with the union covering the terms 
and conditions of employment for union members, 
nor does it appear that the union was the exclusive 
hiring source for glaziers in the area or was in any 
contractual manner obligated to supply the men.”’ 
In other words, in Joliet, workers were free to obtain 
jobs with the contractors involved without union 
referral, and the contractors could hire workers with- 
out using the union as their source. The employers 
and the workers were able to establish or to refrain 
from establishing an employer-employee relationship 
on the basis of considerations of their own, without 
the union functioning as the contractual intermediary. 
In this situation, there was no basis whatever for 
imputing an employment relation in advance of actual 
hire. Here, in marked contrast, United Engineers’ 
only source of pipefitters, by agreement, was United 
Association and its Local 636, and the only way pipe- 
fitter members of Local 636 received job assignments 
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was through the referral system. These limitations 
on both the employer, United Engineers, and the 
pipefitters, particularly when coupled with the pay- 
ments by United Engineers to the various fringe 
benefits funds for the employees, furnish the nexus 
which was lacking in Joliet, and thus warrant a 
different conclusion here.* 


IV. The Board’s order is valid and proper 


A. The order properly enjoins petitioners from violating Section 8(b)(4)(A) 
as to other employers besides United Engineers 


The cease and desist provisions of the Board’s order 
(J.A. 335-336) require petitioners to refrain from strik- 
ing or inducing work stoppages on the part of the 
employees of United Engineers or any other em- 
ployer, for the purpose of forcing those persons (1) 
to cease purchasing or handling materials fabricated 
by Westinghouse or any other person who does not 
have a contract with United Association, or (2) to 
cease doing business with Detroit Edison or any other 
person who purchases or handles such disfavored ma- 
terials. The order further requires (J.A. 336) peti- 
tioners to refrain from refusing to refer members of 
Local 636 for work, upon request of United Engineers 
or of any other person who is signatory to the Na- 


*In Joliet, the Court’s decision also appears to have been 
motivated (see the extract quoted at p. 49 of petitioners’ brief) 
by the concern that, were a refusal to accept work an unfair 
labor practice, a constitutional problem would be presented. 
This concern is needless if it is recognized, as the Board made 
plain here (see J.A.334), that the Board’s order does not 
limit the right of the employees as individuals to decide for 
themselves whether they will accept employment, but merely 
precludes the union from influencing employee choice on that 
question. 
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tional Construction Agreement or any other similar 
agreement with United Association, where the pur- 
pose of such refusal is the same as that described in 
(1) and (2) above. 

The protection which the Board has thus sought to 
extend to all employers subject to petitioners’ influence 
is singularly well ‘‘adapted to the situation which 
calls for redress” (N.L.R.B. v. Mackay Radio & Tele- 
graph Co., 304 U.S. 333, 348), for the record shows 
that a “danger of [similar violations] in the future is 
to be anticipated from the ‘course of [petitioners] con- 
duct in the past”? (N.L.R.B. v. Express Publishing 
Co., 312 U.S. 426, 433). See also, N.L.R.B. v. United 
Mine Workers, District 123, 195 F. 2d 961, 962-963 
(C.A. 6), certiorari denied, 344 U.S. 920; N.L.R.B. 
v. United Mine Workers, District 31, 198 F. 2d 389, 
390-391 (C.A. 4), certiorari denied, 344 U.S. 884. 

Thus, the record discloses that, in inducing the 
work stoppage at River Rouge and in refusing to 
refer men thereto, petitioners were not so much con- 
cerned with conditions at that job as with future 
expansion projects contemplated by Detroit Edison. 
General organizer Bradshaw, shortly after the West- 
inghouse pipe arrived at River Rouge, told construc- 
tion manager Brown that the pipe there was a minor 
issue, for petitioners’ real concern was the pipe to 
be used at St. Clair. The agreement between petition- 
ers and United Engineers, which ultimately settled 
the River Rouge dispute, provided that United 
Engineers would not request pipefitters from petition- 
ers for the St. Clair project until United Engineers 
could assure petitioners that Edison would only pur- 
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chase pipe fabricated in United Association shops. 
And, the Union thereafter instructed United Engi- 
neers also not to request pipefitters for the Edison 
project at Monroe. (Pp. 6-7, 13, supra, J.A. 376- 
377.) 

In these circumstances, plus the other evidence 
previously detailed (pp. 5-13), the Board was war- 
ranted in finding that the ‘‘thrust of [petitioners’] 
unlawful conduct is aimed at forcing Edison to alter 
its purchasing policies to insure that only piping pre- 
fabricated by employers urider contracts with the UA 
will be used on Edison’s projects’’ (J.A. 333). Given 
this broad objective, the Board properly concluded 
(J.A. 333) that “‘there exists the danger that [peti- 
tioners’] violations evidenced here will manifest 
themselves at other Edison projects within the terri- 
torial jurisdiction of Local 636 in the future.” For, 
as the Board further explained (ibid.), the “record 
diseloses that Edison has cancelled its contract with 
United Engineers for the erection of the turbine unit 
at St. Clair,’’ and, because the piping for the turbines 
at the St. Clair and Monroe sites has been prefabri- 
cated by employees of Westinghouse and Allis-Chal- 
mers who do not belong to the UA, any employer 
which is a signatory to the National Construction 
Agreement and which is retained by Edison to erect 
those turbines will be in the same position as United 
Engineers.” Hence to “effectively curb the extension 
of [petitioners’] unlawful activities to other employ- 
ers who may be ealled upon to install prefabricated 
piping at St. Clair and Monroe as. well as at other 
Edison projects within that jurisdiction,” it was 
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“necessary to fashion a remedial order broad enough 
to encompass these employers and projects” (7bid.). 

Accordingly, the Board’s order was properly fash- 
ioned to prohibit unfair labor practices, like or related 
to those found, covering employers other than those 
directly involved in the case before it,” and the Board 
was ‘‘not required to deal with each similar violation 
of Section 8(b) (4) (A) which might be indulged in by 
[petitioners] in specific situations which could rea- 
sonably be expected to arise in the future’’ (NV. L.R.B. 
v. Bldg. Trades Council, 262 F. 2d 494, 499 (C.A. 1). 
See also, Electrical Workers v. N.LRB., 341 US. 
694, 705-706; N.L.R.B. v. Local 135, Teamsters, 267 
F. 2d 870 (C.A. 7). 

Nor is a contrary conclusion required by the Local 
554 ease, 104 U.S. App. D.C. 359, 262 F. 2d 456, relied 
on by petitioners (Br. 56-57). There, the broad order 
was set aside because the Court was of the view that 
the record did not support the Board’s conclusion 
that the activity was likely to spread to other em- 
ployers (104 U.S. App. D.S. at 365-366, 262 F. 2d at 
462). On the other hand, in the subsequent case of 
Central States Drivers Council v. N.L.R.B., 105 U.S. 
App. D.C. 338, 267 F. 2d 163, certiorari denied, 80 
S. Ct. 85, where the record did support such a finding, 
the Court sustained a broad order. We submit that 
“Yn connection with the prohibition on refusals to refer, it 
should be noted that it is specifically limited to United Engi- 
neers or any other person who is a party to the National Con- 
structors Association Agreement or a similar type agreement. 
This comports wih the Board’s holding Point ITI, supra) that 
the refusal to refer violated Section 8(b)(4)(A) only where 

employment was shown to be cane by an exclusive hiring 
agreement. ‘ 
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the situation here is analogous to the latter case and 
not to the former one. 
B. The affirmative action required by the Board’s order is appropriate 
To remedy the effects of the unlawful practices 
found, the Board order directs petitioners to notify 
members of Local 636 in substance that (1) they have 
withdrawn any previous directions to them not to 
handle pipe fabricated in a non-United Association 
shop in violation of the fabrication clause of their 
agreement; (2) the clause does not preclude handling 
such pipe in the future; and (3) the union will not 
penalize them for so doing (J.A. 336-337). Well- 
settled principles establish the propriety of these pro- 
visions in the circumstances of this case. Indeed, they 
are similar to the requirements sustained by this 
Court in the Local 554 case—see 104 U.S. App. D.C. (t 
at 366-367, 262 F. 2d at 463-464.* web Sd 
Thus, the Board has broad discretion to determine 
‘*how the effect of prior labor practices may be ex- 
punged.”’ International Association of Machinists v. 
N.L.RB.B., 311 U.S. 72, 82. Section 10(¢) provides 
that the Board may order “‘such affirmative ac- 
tion * * * as will effectuate the policies of the Act.”’ 
Accordingly, the Board’s order ‘‘should stand unless 
it can be shown that the order is a patent attempt to 
achieve ends other than those which can fairly be said 
to effectuate the policies of the Act.”’ Virginia Elec- 
tric and Power Co. v. N.L.R.B., 319 U.S. 533, 540. 
*On the remand in that case, the Board (123 NLRB No. 
181) limited the requirements to objective criteria, as suggested 
by the Court, and the revised order was subsequently enforced 
by. the Court on August 5, 1959.. Accordingly, the Board is 


not seeking enforcement of paragraph 2(a) of its order here 
(J.A. 336; n. 7, supra). 
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No such showing can be made here, for the Board’s 
order merely serves to cancel out the effects of the 
unfair labor practices found. Petitioners made clear 
to the members of Local 636—by inducing those on 
the River Rouge project to stop work and by refusing 
to refer additional men to work on Westinghouse 
pipe—that they were unalterably opposed to their 
working on such pipe, or any pipe which was fabri- 
eated under conditions which violated the fabrication 
clause of their contract. Moreover, the rules of the 
Union subjected members to penalities for working 
on “non-union” products. In these circumstances, 
the only way that petitioners could fully eradicate 
the effects of the prior illegal conduct would be to 
specifically notify the members in the manner pre- 
seribed by the Board. In short, these provisions 
merely negative the effects of petitioners’ prior in- 
ducement, making clear that the employees are free 
to do as they wish respecting Westinghouse pipe 
without fear of union reprisal. 

“An order such as this, which deprives [a union] 
of advantages accruing from a particular method of 
subverting the Act is a permissible method of effec- 
tuating the statutory policy.” Virginia Electric and 
Power Company, supra (319 U.S. at 541). The 
courts have repeatedly enforced. orders imposing simi- 
lar notice requirements on both unions and employers 
found guilty of unfair labor practices. Local 554, 
supra. See also N.L.R.B. v. Waterfront Employers 
of Wash., 211 F. 2d 946, 952 (C.A. 9) (individual 
written notice to hiring hall committee, dispatchers, 
and union representative, as well as employees using 
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the hall); N.U.R.B. v. International Brotherhood of 
Teamsters, 227 F. 2d 489, 441 (C.A. 10) (“Notify 
the company in writing that it * * * had no objec- 
tions’’); N.L.R.B. v. American Laundry Machinery 
Co., 152 F. 2d 400, 410 (C.A. 2) (“mail to all its 
employees a notice’’); N.L.R.B. v. Pacific Greyhound 
Lines, Inc., 303 U.S. 272, enforcing, 2 NLRB 481, 
459 (notify “everyone of its officers and agents’’); 
Montgomery Ward & Co. v. NLRB. 115 F. 2d 
700, 701, 704 (C.A. 8) (notify “all its present and 
any future undercover operatives’); N.L.R.B. v. 
Holtville Ice & Cold Storage Co., 148 F. 2d 168, 169 
(C.A..9), enforcing 51 NLRB 599 (notify “all mem- 
bers and contributors’’ of respondent Association). 

Nor is there merit to the contention (Br. 54-55), 
that the Board’s order is excessive because, in requir- 
ing petitioner to notify Local 636’s members that the 
fabrication clauses of their contracts do not preclude 
those members from working on pipe even though the 
clauses are not satisfied (J.A. 337), no distinction is 
drawn between pipe 214 inches and under, which could 
be fabricated on the job site, and larger pipe, which 
could not. That is, they argue, that, insofar as the 
fabrication clause restricts the former pipe, it is 
clearly related to the working conditions of the onsite 
pipefitters and is thus privileged as legitimate pri- 
mary activity. 

This argument is negated by the facts of this case. 
As.we have shown in Point I, supra, petitioners drew 
no such distinctions in applying the clause here. ‘That 
is, the record shows that the size of the pipe had 
nothing to do with the dispute, and that petitioners 
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were not concerned with the working conditions of 
their member pipefitters who were employed by 
United Engineers. They did not care whether the 
pipe—regardless of size—was fabricated off the site 
by other employers so long as they employed United 
Association members. Thus, had Edison been willing 
to alter its purchasing policy and purchase turbines 
for its other generating plants from United Associa- 
tion shops, petitioners would have been perfectly 
willing to settle the dispute, permit their members 
to work on the Westinghouse pipe and furnish em- 
ployees for the St. Clair project. The fact that such 
turbines, like the Westinghouse turbine, contained 
some pipe less than 24% inches in diameter was of no 
significance to petitioners. In short, the only purpose 
for which petitioners used or invoked the fabrication 
clause was to insure that all pipe not manufactured 
or fabricated in a United Association shop was “‘hot.”’ 
Accordingly, since the clause in its entirety was uti- 
lized by petitioners as a “hot eargo’’ clause to further 
illegal secondary objects, the Board was warranted in 
requiring petitioners to notify Local 636 members that 
the clause did not preclude them from installing pipe 
which violated its provisions, without drawing dis- 
tinctions between various parts of the clause. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that a decree should issue enforcing the 
Board’s order. 

Stuart RorHMAN, 
General Counsel, 
THomas J. McDermort, 
Associate General Counsel, 
Marce, Matxier-PRrevost, 
Assistant General Counsel, 
Norton J. CoME, 
Deputy Assistant General Counsel, 
ME.vin J. WELLEs, 
Attorney, 
National Labor Relations Board. 
DECEMBER 1959. 


APPENDIX 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 29 U.S.C., Sees. 
151, et seq.), are as follows: 


DEFINITIONS 


Src. 2. (3) The term ‘“‘employee”’ shall in- 
clude any employee, and shall not be limited to 
the employees of a particular employer, unless 
the Act explicitly states otherwise, and shall 
include any individual whose work has ceased 
as a consequence of, or in connection, with, any 
current labor dispute * * * 

8(b). It shall be an unfair labor practice for a 
labor organization or its agents * * * 

(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike 
or a concerted refusal in the course of their em- 
ployment to use, manufacture, process, trans- 
port, or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform 
any services, where an object thereof is: (A) for- 
cing or requiring any employer or self-employed 
person to join any labor or employer organiza- 
tion or any employer or other person to cease 
using, selling, handling, transporting, or other- 
wise dealing in the products of any other pro- 
ducer, processor, or manufacturer, or to cease 
doing business with any other person ; wap Bid 

* * * * * 


Sec. 501. When used in this Act— 

(2) The term “‘strike”’ includes any strike 
or other concerted stoppage of work by em- 
ployees * * * andany concerted interruption of 
operations by employees. 

(61) 
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